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o746/ Bally v. Gottlieb, 
THE CLERK: 78 C '' 


cose 


on 


3 


aci ^i tional 
been 


^ ncil counsel. 

THE COURT: Good W or 

■ n rr vour Honor. 

MR. LYNCH : Good mornxng, - 

.. n your Honor. 

MR. TONE; Good morning r 

. y I move to file the 

H the court please, pay 

ml loaoues who 


If the Court P le 

. Of mv younger colleagues who 
appearances of two 

I have ' whose appearances are not 


n fil? 


appearances oi uww 

^ hut whose appear an 
working on the case, b 

THE COURT: Surely. . d lAs # Gabrieli* 

MR. TONE: Mr. John Mathias ana 


11 llsigel. 

12 || THE court: I think we'd be in trouble here 

13 || es pecially without Ks . Sigel. 
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MR TONE: Yes, indeed we would be , your Honor. 
MR GOLDENBERG: Mr. Englehardt is on the stand, 


judge 


day 

tho 


X had 


tH E COURT: Yes. 

MR. GOLDENBERG. I indicated when we closed yestei 
on e or two questions. I have decided not to put 


9® 




tio ns, and 1 thlnk Mr - Harding has cross examinatio 


to* 




£n? 


lehardt. 

THE COURT: All right, fi ne> 

Wli- 1,1 ** 1 H. ENGLEHARDT, plaintiff , s witness, previously 


gross examination 


n ^inued) 
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Mr 


8a *di NGs 


^ c r o s 5 

Englehardt 

THE court: Good inning • 
the witness : ^d morning. 


44<£, 


Mr 


G: 

h : re d into Bally in March 
- lehardt , when you hrrea 

^ 7 4 i firiP effort’l 

Vou indi 


• En 


hi 


red 


A 

Q 

A 

Q 

A 


b y Mr. r 


Ye 


interviewed and effectively 

cated that you were 

. nal iv is that correct? 

Frank Bracha at Bally* 


» sir . 

What 


was Mr. Bracha' s title at that time? 

1 don't know. 

Do you know what his responsibility was? 

His responsibility, I think, encompassed the electronics 
group as it existed there at that time. And he reported to 
joe Lally who was vice president of engineering, I think. 




A 


Q 


by 

eie c 


And within his responsibility was pinball, pinball 

T think that's correct, 
yes , * 

When you interviewed with Mr. Bracha you indicated that 
. t ime you had computer experience and electrical or 

that 

.-sign experience, correct? 

;tr 0 ni c a 

talk with Mr. Bracha 


a'P aXlt 


VeS vour interviews, didn't you 

pur ing y . . 

£ea sibility ° °P r °cesso r controlled pinball? 


ye^ 9 


A 

0 

oP 


we did ' 

.. you conclude that 

di d ° * 


at 


that ti 

technicalTy feasible, 

it * aS 

ihi^' 


me, in your 


cross 


Lnglehardt 

>u Sht it could be u ° n 


24'*>A 


Q uu Sht it could 

Ana . _ a ily feasible, in your opinion? 

A tha t it was technically 

Wen , , h - difference in those words 

I’m not sure of the a 

aybe ' but • T thought it could be done, y, 

Ut in simple language I tno j 

We U# . .. that those were the words that yo 

9 an ^ a 11 ^ ^ i 1 tn s 


that those were the words th, 
you recall tnau 


you 


n Your earlier deposition? 

U °' I don’t. 
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cross 
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<4 

d ®Po 


Let 

s lti 


it. 


me r efer you, Mr 
0ri that was taken 


Englehardt, to page 144 
February 27, 1980, and I 


°f the 
wil l rea d 


"q Now, did you come to any conclusion as to how 
computer could be used to control the Unban 
game replacing the electromechanical control? 

'A Just that It seemed technically feasible. 

Do you see that? 

A Yes. 


So you agree then that during your interview with Mr. 
Bracha you had realized that microprocessor controlled pin- 
ball, as of March 1974, was technically feasible? 

A Well, apparently that is what I said at that time, yes 

Q During this interview you had discussions with Mr. 

Bracha concerning a -leroprocessor pinb.li proJeot ana that 
you may end up working on a .Icroprocessor pinball project, 

correct ? 

a Yes . 


first project that you 


started 

'lied 


microprocessor co n tron ed 8lot 
is correct. 

Lng that time, however, you ^ 
mcer ning the usefuiness 0f ^ 

rnr controlling pinban . 

> isn» t 

. iB right. 

'or the utilities Of 


working on at Bally 
ma chine, correct? 

discussions with Mr. 
microprocessor 
that correct? 


° Ce 88or controlled P in 



leh&rdt 


.. cross 






of changing from game to 6 a me merely 


by be t4> ea s. or cwngme - — — ly | 

A ar *ei b g the so f tware? 

Th>t lo right. 

T Mc »as before you started or you and Bally started l„ 
the September -October time tram. In actually developing a 
mlC r° pr ocessor controlled pinball machine? 

Well, let me rephrase the question. 

A Y es. I C an't say for certain when I had those original 
conversations with him that I had that discussion about 
changing the program relative to pinball games. I would be 
pretty sure that I had that discussion relative to slot 
machines during that period of time before the October time 
frame. I am not certain that I had it relative to the pin- 
ball games. 

Q You realized prior to the September-October '74 start 
date that that was one of the utilities of a microprocessor 
controlled system, that you could adapt the controller from 
game to game merely by changing the software? 

A j realise now, you Know, that that ls the situation. 

X o.n't ” hat “bussed ln th8t reelra 


rom 


X can 


sP eC 


ifica: 


then. 

said you did rememb< 


But y hat for a slot machine? 




X do : 
X do 


remember it for the slot 


remember it 


ma chine, and the reason-- 


yes $ 


you realize that ^ as ^ 


ut ility of microproc< 
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■°nt 


r oil 


ers ? 


le Of th 


e concerns 


that you and Mr * Bracha had before 


„ controlled pinball »»s cost, 


microprocessor c< 


•n't 


that 


correct? 


That is right. 

q Ba ily had streamlined their electromechanical manufac- 

ture such it was very cost effective to manufacture an 
electromechanical pinball game by September, 197^-? 

^ I don't know to what extent they had streamlined it. 
The cost was something we were considering. 

Q, That was a major consideration? 

A Yes, cost was a consideration. 

q After the September-October time frame you were desig- 
nated the group leader, were you not, to design the Bally 
version of the computer controller? 


, That project Involves the conversion of an existing 
Bally Boomerang electromechanical ga „. to a „ electronlo or 
eomputet controlled solid state version of the Boom.r.ng. Is 


that 


c orre< 


25 



Enal 1 


»haf^ 


t - cross 




° y =o„ versio „ of — ” n9 ° OBPletM « 

ay 2n <*, 1975, correct? I 

*■ We had a demonstration then for management, yes. 

* As that time, the converted Bally Boomerang played 

Pinball machine, correct? 

*■ Yes - It played as a pinball machine. 

& In fact, it emulated the electromechanical Boomerang 

9 a me play? J 

I am not sure what, you know, significance you are 
attaching to that word. 

In the general sense of the matter, I would think 
that it played as a pinball game. It was certainly not a 
producible pinball game at that point or one that you would 
put on. the marketplace. 

Q. All right. NOW, that converted Boomerang -- by converted 
X mean the Boomerang that had the microprocessor controller 

in it that played as a pinball machine on May 2nd, 1975 -- 

ted Boomerang machine* _ j I 

that conv used matrix multiplexing 

c f the play field switches f correct? 

, That is right. 

A* 

T 4 - used matrix multiplexing 

n 1^ digit displays? 


yes t 


NOW / 


that is right, 
isn't it correct that 
C 0URT : Excuse me. The fi 


THE c r *t thing was what? 

haR DING: Matrix m ulti ple . ld 

MR- H * Xln 9 of the playfi eia 
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glehardt 


i tch 


* 4^9 


BV 

& 

to 


ne s . 

Tur* i ield switches. 

THE COURT: Of the playfl eiQ 


Mr - Harding. 


Use 


you r 


n't l t cotrecl that one of the reaeons that you declaj 
-trie multiplexing of the switches was because that 


Wanted to 


training up to that time had led you to understand you 
minimize the number of pin connections in the 


circuit? 

By pin connections I am talking about the input/ 

output pins. 

A. Yes. 

& Now, the converted Boomerang used what type of a micro- 
processor? 

A. That was a 6800 . 

Who manufactured the 6800? 

Motorola and AMI at that time. 

Did you use the Motorola version? 

I think so, yes. 

vou indicated also by this time 

YO e that you were familiar 

ith the Intel 4- bit processor, correct? 

yes . 

_ there any differences bpf,, A 
Were tn between the Motorola 6800 

„ and the Intel processor 

sor in connection with a number 


& 

A. 

Q 

A. 

Q. 

wi 

A 

& 


pro 


cesi 


of inpU 
yes 


t lines to the processor? 
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6 

A. 

ft 

A. 


Th " di, tere „„ is that the Intel machine „a s , 4 _ blt 
’“ SOr or had 4 input lines, and the Motorola 6800 „ as a> 
Processor and had eipht input lines, is that correct? 
+• 

a is a difference. 

fnv 

at is one difference? 

Yes. 


Another difference is that the Motorola 6800 processor 
was a e _ 

so-called second generation processor that operated much 
a ster than the Intel 4-bit processor, isn't that correct? 


A. 


Yes . 


25 
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- cross 
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Engle hardt 

^ specifically the Intel four-bit P roc GSsor had ^ 

«=U„„ tine of 10.8 ndcroseconfis . whereat the llotorol. 

6300 ‘^traction tine *«s tbe 0r<i,,r ° f 2 


in n r 


A 


' Sn 't 

that right? 

Number one, I don't know that that was the case for the 
Intel device; and , number two, that's not really a fair 
orr.parison of speeds. 

Well, I'm asking for facts. 

A Well, in reality the Motorola cycle time was one micro- 

second, and I don't know what the situation was for the Intel 
part. 

Q All right. Is one significance of the -- well, let me 

ask you: How many — • in your matrix multiplexing of the play- 
field switches, how many - what was the maximum number of 
play field switches that could be employed in a given column of 
the matrix? 

A I think We W6re by 8 in that game, 

and i f you .used the Intel 

Q * ocessor, the maximum number 

t ^ he 4 switches, correct? 
would oe 

A 

Q 
A 
Q 

why • 


NO . 




per 

co 1 umn • 

I'm sorry. 


No . 

I don ' t 

feel that that' s 

the 

AH 

right . 

in fact, expi ain 

to 

when 

yOU have 

a matrix of CQ1 

umns 


to me what is the case. 


m 


aX imum 


i of switches i n ■> 
number oi An a Col 


Um n not 4 for the 


inte- 


4~b it 

^ r °cessor? 


tlehardt 


- cross 




^ ^ W W ,L « 

A *«1. I don’t thin* that the number of returns, t „ 

ia * ts “«, on a coluon i. just directly related to the 

in the processor. 

. of bits inside the processor i s a 
T he number or l a 


Very Eternal sort of thing. You could have — you might 
imagine a situation where you wanted 16 bits on the bottom of 
those matrices, in which case you'd put some sort of hardware 
out there which would operate in conjunction with the pro- 


cessor to read those bits in. 


In a 6800, for instance, there is no direct 

input that you read into it at all. So that I don't know -- 

I don t really feel that the number of returns off one of 

these .things is closely associated with the number of bits 

in the processor any more than the speed of the processor is 

associated with the cycle time of the processor. 

o All right. But in any event, in ^ , 

U m the converted Boomerang 

. were able to read input switches 
y° u wer switches mto the processor all 

a given column strobe time, 
in ** * 

That's right. 


All right. Do you recall, Mr> Engl 

column strobe? 


glehardt, the duration 


0 f a coiu— 

T was on the order of ^ hn n j 

A 1 dred or 200 microseconds 

A H right. So that would b e an l0 

q a Pproximately 5 to 10 

4 -hen shorter than a on e - nil 

^ e cond strobe? 
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An d that would mean you could cycle through the w ho i e 


0ne ‘im 


several times faster than if the column strobes 


were 


second in duration? 


•*ankl 


W ®U, I'm reluctant to say yes to that question. 


y . 


Q 

A 


Okay. Now, by the -- 


The 


question is not consistent, is the reason I'm 
re luctant to answer. 

Q Okay. 

Okay . 

By the May 2nd demonstration of the converted Flic 
you had your basic design work for the Bally controller 
finished. Isn't that correct? 


A 

Q 


A 

Q 


No, I wouldn't say that's right. 

Do you recall filing a patent applicati 


on on the con- 


verted Flicker game - I'm sorry 

e converted Boomerang 

game? 

MR. TONE: I don't object to -v • 

this question, but 

J don't want »y failure to ob ject t<J 

institute a waiver on 
e vening . 


the patent matter we discu ssed Ust 


Hono 


MR. HARDING: YOur 

. ls to the point of whether Q r 

this is ° r 

ad the design completed as of th 

the COURT: Yes. 


h 


9 connection with that, 

not hs considered that he 

at time . 
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By 
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TilE witness 

"•u, whether or not the design wee complete, t , M>> 
U h °“ U functioned and how we defined that. 

The game functioned ss a pinball game, anfi 

It ni. 

^yso as a pinball game. 

There would bs some question in rny mind 


th 

Gre was additi 

onal work 

done on 

it 

after 

that . 

I 

decide how to 

answer your questi 

on 

as to 

when 

f i 

nished? 






Q 

If it was 

the basic 

design o 

r not? 


A 

Well, yes. 

that's -- 

yes, ri 

ght 

• How 

do I 

wh 

at ' s the basic 

design . 
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44 Mr - Englehardt, 1«* « sh °” y °“ * COpy ° f »»U M st>t=| 

PatQ nt 4 j i 98j051j whic h has been marked as Defendants' Ex _ 
hiblt 12-B, and I believe, your Honor, you have a copy 0f 

tha * a lready . 

the COUKT: Yes. 

MR. HARDING: That is the Bracha patent. 

BY M R. HARDING: 

Q M 

Englehardt, is this the patent resulting from the 

a PPlication you filed on the converted Boomerang game? 

A v 

Ies ' E ir, it looks like it. 

Q Zt accurate ly describes the Boomerang game or at least 
the basic design of the converted Boomerang game by the May 
2nd demonstration, doesn't it? 

A I don't R„o„ .tout the "hy the May 2 nd" part . 

Q What is your hesitancy? 

A Well, you say that it accurate 

y describes something as 

of May 2nd. As far as I eonoerned, „ hat . , „ 

y wnat I remember about 

this document is that it describes 

e ^ a me that we develope 

I don't know that it wa s as of M 

. or n °t, and that seei 

to be something which you wish to + . 

_ , „ . tribute a lot of signifi- 

cance to and I am having so me dif 

doing that because 

I don't Know what you have i n yQur 

ind when you say that 

OD e thing was do„. at of „. y ^ 

"Something 1 ' is general 


s 


as a term, such as the 


basic 


e sig n ‘ 


. a r it - cross 

®® len,r 243b 

Q Y °u would agree, no.ever, that the Exhibit 1 S . B a<Je> 

the converted Booher.ng g-e? 

A "Ithout looking at this further, I would he reluct.,* 
tD 6Ve « say that, frankly. I am n0t certain that it is 
B °omerang or that it is one of the following games. 

Q Wom d you refer then, please, to the column 2, line 27 

of Exhibit 12-B. 

Column 2 , what page? 

^ It is column 2, line 27. 

THE COURT: It is in the printed portion of it. 
THE WITNESS: Is that on the first page or is it 
many pages later? 

THE COURT:- No, no, many pages later. 

BY MR'. HARDING: 

Many pages in, column 2. 

Oh, I see, all right. 

Now, did you colu„„ 8 , llne what? 

Lines 26 through 28. 

Okay. 

I will Just read that. 

"The machine illustrate, „ 

in Figure 1 has the 

Boomerang playfi eld 

nu fa c tured by the Bally Man " 

ufacturing Corporation ” 

Isn't that correct? 

That is what lt: says * yes. 


Q 

A 

Q 

A 

Q 
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* S ° t he patent of exhibit I2-B describes the co^^ 

B ° 0 ”'«n E ean , a> lin . t twt correct? 

‘ J t says it has a Boomerang playfleld on it, yes. 

^ Th e converted Boomerang game had a switch debounce ro U - 
tine in it, did lt n ot? 

A Yes > it did. 

^ That routine contempl&t ed stuck switches s^nd wouid con — 

tinue to play in the presence of stuck switches? 

^ Yes, that is correct. 

Q The Boomerang game sensed its switches after the pro- 
cessor had already set up and turned on the lamps? 

A Yes, that is correct. 
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^ Tv. n rams hed a coin interlock f 

The B a u y Boomerang Gam rock f eature 

0,1 i£ "hereby the processor would not allow the insert^. _ 

C ° i0s ^to the machine If • ° £ " editS had » l '«dy bee 

tea ched? 

Yes r that is right. 

& 1 would like to refer you to the chart right in front 

of you. x t is roarked Defendants’ Exhibit 19-F. 

The Bally design employed grounding in the back 
cabinet, did it not? 

A - Now when you refer, to' that, what point of the design 
are you talking about? 

& I am not sure -- 

A. Well — 


of 
n 


Well, let me ask you. 

-- designs are moving things. 

All right, let me ask you dirt * 

y aid the design that was 

• _ 1 J ~ A V» .f D<a1 1.. ■, 


o. 

A 

0. 

— — wcoxyu tnai was 
commercialized by Bally and placed in i +- = 

a ln lt s commercial pinball 

machines employ grounding i n the Cabinet? 

Yes . 

Didn't the Bally game al so h av« u ■ 

e shielding in the back bo 

Would you state that whole qilec .. . 

M ues tion? 

The electronic components in .. 

& he back box were shielded 

Bally commercial game, i Sn ,. 

that correct? 


in 

K 

0- 


the 
yes 


. Daily commercial game* „ 

The BaiJ-y Used 

RC decoupling net 
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isn't that correct? 




e input switch lines, 

Yes . 

Las tly, as indicated on Figure 19-F, the Bally comm erci .J 
9&Itle used u n e filters on the power line, isn't that correct? 

A ’ Yes. 

6 By the end of 1976 you had never seen the electronic 
licker game, had you? 

That is correct. 

0* So you didn't know whether or not the converted Flicker 
game employed grounding in the back cabinet? 

A- That is right. 

Q. You didn't know whether there was shielding used in the 
back box in the electronic Flicker game? 

A. That is right. 

Q. You didn't know whether the ,* , 

v rne electronic Flicker game used 

RC decoupling networks on the input switch lines? 

A. That is right. 

n You didn't know whether or not , 

y- t the electronic Flicker 

game employed a power line filter? 

A That is right. 

n The commercial Bally game alqo 

Q- used a zero crossing 

ner qization circuit, did i t not 

en 9 ' for energizing the lamps? 


Yes 


That was to provide a soft 

(X tart so that the lamps 

or burn out less fv. 

last longer or fr ®que n tl y? 


WO u 


Id 


6 





Engl ehar< 


- cross 




0 »U riuht, and you did not know wither or »„ ^ 

' l8ct «nio rlicker emnloydd . circuit for roro c„, a „ s 

1“ rr n 

jl 2atio n of lamps? 


is right. 


y Now, prior to May 2 nd, Mr. Enrlehardt, May 2 nd, 1975, ' 

Were on a board within Bally Manufacturing Corporation 

e valuate whether Bally should use ycur design as the Bally 
commercial design or whether it should adopt the Nutting 
de sig n in Milwaukee? 


You were not on such a board? 


Q Let me refer you to a tw 

two page document, which has been 

marked Defendants' Exhibit 4 -o. 

It is entitled "R a n „ , I 

ally Evaluation Team 

Meeting Held February 13 th, 1975 " I 


I belie 


4 close at hand 


honor has Defendants' Exhibit 


(Brief interruption. ) 

MR. HARDING: Let 


106 find 


THE COURT: No, j 


a nother copy. 


4 what? 


MR. LYNCH: 4 ~ 0 , y , 
MR. HARDING: 4 -o. 
THE COURT: i am S] 


S Ufp t 

1 can find it. It is 


lr Honor. 


* Have not it. 
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En gle^ rciI ' 
tion - ) 




All right 


have you ever seen Defendants* Exhibit 


THE COURT 

B Y MR tT 

HARDING: 

Q M 

^ r * Englehardt, 

before? 

1 really do not remember it although I see my name down 
at the bottom of it. 

Well, let me direct your attention to the bottom part 
°f that document under the heading, "The Electronic Flipper," 
where it reads: 

"On or about March 22nd, this will be ready 
in almost complete form. At that time it will be 
reviewed* by a composite board. They will then 

" eel * ,ler One project and reach a 

decision as to nnv 

^ P er direction. Some options 


are : 


or; 


Pt our prototype and method. 

" 2 ' teC °“'" a Kldwauhee unit approach. 


" 3# Recommend a 

new a Pproach and new develop 

ment project. 

"This board win 

c °nsi s t of the following 

persons; J. Brits 

ch airrran, p. Bracha, W. 

Englehardt, I. T 

in aes. 7 r Bl ah ' 

u ■ Frederiksen, 

N. Clark, D. Conr 0y .. s(neS at 

* a *d two handwritten 


iu ta , 


Enolehardt 
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the bottom. 


It looks like D. Frye, and B. Nutting. 


¥es . 


Q D oe s that refresh your recollection, Mr. Englehardt, 

as to whether you were on a board or committee to evaluate the 

B ally electronic flipper? 

A No. 

All right, let me refer you to Plaintiff's Exhibit 4-R, 
which is a memorandum from Joe Robbins dated April 7th, 19 75 , 
bo, quote, "All Members of the Bally Electronic Flipper 
Review Team," end quote. 

First let me ask you: Who is Joe Robbins 
to your recollection? 

A I was not sure of his role at Bally. 

Q At the very bottom o, Defendant.' Exhlbit ^ 

, carbon copy li.t of o.vr.l ana yo „ s<se your ^ „ 

third from the top? 


Now, this memo says: 

"T° a11 members of 

‘-he Bally Electronic 

flipper review team." 

The fourth Pa r ag r , q 

- aph down, it says: 

"The Bally cn . 

* ''Oncenf 

Wl H be reviewed. A 

meeting chaired b v m 

y Bt - »rltt vill then take Pi*"' 

A general revie» 

1Sc ussi on will be be 1* 


25 
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depth with respect to the Bally a Pproach 


■' th< 


Milwaukee approach and other avenues o £ 


Now, does that refresh your recollection 


to wh 


A 


ether or not you were on a review team at Bally? 


as 


No 


• it does not. 


En6 i e h.rdt - cross 


“ *U right . One l» 3t iocu " ent - Let " e «r« you to 
D ' f Maa„ t6 . Exhll)1 t it- T, »hi= h 13 a C orr„. 

POna *nce „ en ,„ r ,„ d „„ from John Brits to Jo e Bobbins , . a « 3 , ctI 
E lectronic Flipper meeting held May 2, 1975." 

The date of the memo is May 9, 1975, and it say s; 
"Attendees," and it lists your name four down i n 
the second column. Do you see that? 

A Mm-hmm. 

Q In this memo Point 1 states: "it was decided that we 
would not go the Nutting way." 

Does this memorandum reflect your recollection as 

to whether or not you were on a Bally review team to review 

the Bally microprocessor controller for pinball? 

A * No, it does not. 

Q Do you recall having x* 

S Seen d °cuments 4-R or 4-T before? 

A I don't remember 4-R t a* u 

i on t remember the front page 

of 4-T. 

I recognize the seeing 

a nd third page as things 
that I generated, but I generated „ 

n awful lot of things that 

looked exactly like this, so it h 

3 no specific meaning 

to me . 

q All right. Do you recall th 

en ^tending & meeting on 
or around May 2, 1975, to decide W h 

whether the Bracha- 

Englehardt design for a mlcr 0pro 

cessor pinball would 

selected by Bally, or whether th . „ ld De 

S * th « Nutting design would 


Englehardt - cross 


^4 4 ^ 

ted ? 

A n o 3 not a meeting with that purpose. 

* W ell, regardless of the purpose, did a meeting of that 

nftture happen in May of 1975? 

£ 

^°* I don’t remember it. 

Q Lr 

Well, do you remember any participation in 1975 of a 
r eview on whether or not the computer design that you were 
developing was the preferred way for Bally to go into the 
microprocessor controlled pinball business? 


A No. 

® A11 right • .«»» yesterday, Mr. Englehardt, you re- 

ferred to Plaintiffs Exhibit 430 , „hieh is the-BaHy elec- 

tronic pinball game, theory of ODeratlnn " ^ 

y operation, brochure, correct? 

A „ Yes . 

Q You indicated you were* 

were familiar with that exhibit? 

A Yes . 


Just a couple of quiok- 

^ Ulck questions. 


MR. HARDING: y 0ur 
hibit 430? 


Honor 


> do 


you have Plaintiff’, 


THE COURT: Whlch 

ne !s t hat 

MR. LYNCH: 


Here's 


ly's theory of operation. 

MR. HARDING: 


Mother c 


again? 

°Py, your Honor, it', 


The manual indicates 


that 


th< 


Ba Uy commercial controll eJ 

pinball employed some self . 

* st features, including 
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MPU "Mul. on power-up, as Indicated „„ 2 

correct? 

A Y 

* es . 

^ A nd it also included a test routine as indicated on 
P a ge 10 on self-diagnosis of problems* Is that correct? 

^ Yes . 

A na those were features to catch any errors so that the 

game w °uJd operate correctly after it was turned on? 

A No. 

Well, they were tests in an attempt to discover any 

that may be in the game before it was used by -- used 
in the amusement center? 

A How do you want me to resDond? t» 

res P° nd? I'm not sure what the 

question is. 

Q All right. Let me just ask ^ 

ask the bottom question: Tho, 

were features of the game? 

A Yes. 

q Why were they features of ^ 

the game? 

A I thought they were nece*** 

„ , 8Sary »«= It a viable co.- 

mercial product. 
q Okay. The Bally commercial 

^ ^ 1 dec-! . 

.... & n employed low current 

piayfield switch contacts. z 

that correct? 

A Yes . 

q And because of that, they * 

ere gold-plated, the con- 
tact s ? 


>se 


Engl® hardt “ cross 


A 

<4 


Yes . 

A nd was that a feature 


of the Bally system ai So? 


What is the question, then what is the question? 

Q you consider it a feature of the Bally system to 

e! *ploy low current playfield switch contacts? 

Yes, relative to high current electro-mechanical COn 
tacts . 

OKay, And the Bally system employed DC solenoids, 
that correct? 

A Yes . 

Q And th ° Se are the Glenoids that drive the pot bumpe: 
and the slingshots, for example, in pinball games? 

A Yes. 

Q - And was that a feature 4., 

feature of the Bally system, DC solen- 

oids, as opposed to Ac solenoids? 

A I don't think I • a n 44. 

11 a feature. 


jU 
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Q You didn't have any Knowledge of whether or not the 

ele ctr 0n i c Flicker employed the self-test features or the 
ally system, correct? 

^hat is correct. 

^ You didn't have any knowledge of whether the electronic 
flicker employed low current playfield switch contacts? 

^ 1 didn't know, that is right# 

^ Mr. Englehardt , by the time you completed the Bally 
design for microprocessor controlled pinball, you did not 
even have an understanding of whether or not the electronic 
Flicker game employed its playfield switches in a matrix, 
did you? 

A I don't know if*I did or not. 

a let «e refer you to page 386 of y„ ur deposition, taKen 

M.y 7 , 1980, ana you can reel the page, heglnnlng „i aw8y 
down: 

"Have you ever had anv 

y understanding of whether 

the solid state Flicks 

game had playfield switches 

in a matrix?" 

Mr. Welsh, your lawyer 

~ Is that correct, at that 

deposition? 

A Yes. 

a indicated, "That is whether k t»nd- 

„ he ev er had any underst 

n and you answered, No ’» . 
ing, ana y * Is that 

correct? 

. That is obviously what j 

A “bswered . 
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BngW h * rdt * Cr ° ss 

AnnT «,. No further questions, your u 
MR. HARDING* Honor. 

t a it possible to have a bri^f v. 

MR. TONE: Is 11 p rief recess 


your Honor? 

THE COURT: All right, take five minutes. 

(Brief recess ) 

REDIRECT EXAMINATION 

BY MR. TONE: 

^ Mr. Englehardt, the memoranda Mr. Harding showed you, 
marked Defendants' Exhibits 4-0, 4-R, and I think 4-T, re- 
ferred to, among other things, the progress of the Boomerang 
conversion. 

4-0 says the converted Boomerang will be ready in 

March, or words to that effect. Was it ready in March? 

A There ... nothing very significant that happened that 

I re.en.ber In March. The significant date that I can give 
you is the May date. 

d The machlne was ready to show to the 
in May, is that right? 

A That is right. 

Q So apparently the March fore™** 

recast was not realized, is 

that right? 

A Yes. 

o Then 4-0 makes a similar fo _ 

Q ° re cast as to April. That 

wasn't realized either? 
a That is right. 


management people 
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q After the showing in did yOU and ot hers whQ 

°n the development group or team continue to wo rk 0n 


wer e 


A 

Q 

A 

Q 

A 


I - v-» 

e converted Boomerang? 

Yes . 

What kind of work in particular did you do after May? 
We were doing a lot of debugging, a lot of noise work. 
How long did that continue, just approximately? 

That whole process lasted until really almost December 
of f 75 there, when we started shipping the Bow and Arrows. 

Q The Bow and Arrow was the converted machine that was 
put out on location for testing? 

A Field testing, that is right. 

MR. TONE. -Very well. No further questions, your 


Honor * 


Honor 


Conroy 


MR. GOLDENBERG: None. 

MR. HARDING: Defenrtn^-*- u. 

s have no questions, your 

MR. TONE: Our next witnp** 

ss 3 your Honor, is Daniel 


THE COURT: I WOuld 

e to ask a question of Mr. 

Englehardt . 

THE WITNESS: Sure. 

THE COURT: How lo 

d You study the pinball 

machln* before you etertee your 

esi 8n work? 

Or maybe that is a ^ 

r ° n S question. I ^PP° 8 


the 


Engle* 1 * 




rdt 

8t «y »« S part of your "° rK ’ bUt 1 »o, l0ng ^ 

U ‘‘ke , ou to p.co.e «al llar enOUeh " lth the re 0uirement8 
° f a Pinban game to be able to 

THE WITNESS: It Is really hard to say. 

THE COURT: -- start applying your 
THE WITNESS: It is really hard for me to tell 
you because it is something that kind of comes all the way 
down the line. You think you are familiar with the basics, 
and then you learn, "Hey, I don't know about this,” and so 
you look for somebody to give you advice about that. 

So it is a sort of distributed process. It is hard 
to give you a date. 
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the court: When you applied your ,no wlsdqe Qf 
elec t ronica t0 the pinball ga»e, was there anythin, about ^ 
resu lt s that you achieved that was surprising to you, Cr , on 
the other hand, did the result you achieved amount to what 
you would have expected from the application of the tech- 

nol °g y that you were using? 

THE WITNESS: I was very surprised. Well, I was 

surprised at how well received it was, if that is the answer 
to your question. 

THE COURT: I do not mean received in the trade. 

THE WITNESS: Yes. 

THE COURT: What I mean is this. You came to this 
project with an exte-nsive background in electronics and 
digital logic. 

THE WITNESS: Yes. 

THE COURT; You - 

- P le d that knowledge to a new 


area ? 


THE WITNESS: Yes. 

THE COURT: 

THE WITNESS: Yes. 
the COURT: Was there 


amely f the area of pinball- 


re s 


ult that you would not have 


an ything that produced a 


expected from what you ^ neW 


about digital logic and comp uters 
the WITNESS: That 

not have expected - I do 


and electronics? 
Pr oduced a result that I wo 11 
not know exactly how to an^ er 


Id 
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x 

r am re 

.n, suro “ h 

at we 

are driving 

31 Wit h that 

other 4-’ 

than the 

fact that 




THE 

COURT: I a m n0t 

sure 

I am either 

that sure. 

THE 

WITNESS: Yes. 




THE 

COURT: You knew 

that 

you wanted 

to accomplish 


ou 


certain goals in your design. 

THE WITNESS: Right. 

THE COURT: In order to accomplish those goals, y 
selected certain hardware and certain software and certain 
combinations and techniques. 

THE WITNESS: Yes. 

THE COURT: Did those hardv/are/software selections 
perform as you anticipated they would? 

THE WITNESS: I was particularly pleased at how 
well they performed. 

THE COURT: The cfenpra l . 

al subject to which my ques- 
tions are addressed is whether or nnf 

not there was anything par 

ticularly remarkable about the Boomerang • v, , 

umerang game once it had 

been produced. 

Now, I know a i ot 

hard work went into it sn ° 

a lot of thought went into it and a , , ,. n 

a lot of very high skill 

went into the design of it , bufc 

think one assumes the 

vi=> sence of those elements when 
P “ you talk about designing 

licated thing of this ki nd> 


COIT'P' 


Can you tell 


me 


ari Y thing that sort o 


f c 


a me 
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out in this process? 

of the blue to you m 

THE WITNESS : I think that there was a co*b inatlen 
° f au awful lot Qf thing 3 that I thought that were w ell 
Elected to provide an overall combination, and I think that 
thc Y had to have been well selected to provide a finaii Z6d 
liable kind of product out there. 

I thought at the time that I was incorporatin 
them that these were particularly appropriately -- these were 
particularly appropriate to do in this case, and there were 
probably a large number of those things. 

THE COURT: If there were another electronic 
engineer who had the same desire you had to design a success- 
ful electronic pinball game and he sat down and did whatever 
was necessary to acquaint himself with the demands of a pin- 

ball game, would he have done anvthinrr 

anything any different than you 

did, this hypothetical expert? 

THE WITNESS: Well , , 

' frankly, without being ego- 
tistical about it, I like to think T u 

that I brought a lot of 

factors to bear on the desi gn that 

ac at least a lot of the 

onaineers that I knew at that timo 

9 tlme Wl =uld not have brought to 

bear on the design. 

the COURT: That 1 = , 

Waat I would like to know. 

THE WITNESS: And x 

think that many of those 

tors contributed to the over.,, . „ 

t0 r£l1 success of the thin?- 


f ac 


Do you want m 

tn p those 

° e nunerate some of 
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no 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Eng 


lehardt 




^4bb 


if you would 


THE COURT: Yes, 

THE WITNESS: For instance, just the self- teat 

f eat UrGs that were out there . I am not sure that the average 
e agineer would have brought those out. 

I think, however, that they were very 

necessary. 

I am not sure that the average engineer would 
have, in my opinion, as effectively in a way as we did solve 
some of the noise problems that the machine had. 

I think that it was particularly insensitive 
to noise, and it was -- I know that at least in comparison 

to some other products, it was particularly — it radiated 
particularly less noise. 

The fact that it did those things cat iron, 

a combination of . lot of different factors that ,,e had in- 
corporated into the design. 

I like to think that t 

z I was familiar with some 

of those factors by virtue 0 f * 

special circumstance of 

experience, if you will, so th 

ere were hardware tech- 

nigues in there that addressed that- 

at Problem. There were soft 
ware techniques in there that addres 

e ssed that problem. 





Englehardt 


<Mb / 


THE COURT: What was your particular ex Perlence 
th *t ha d acquainted you with these noise prevention tech- 


ni( lUes ? 


THE WITNESS: Well* particularly when I worked on 
th *s military equipment, the military had a requirement that 
you had to test this equipment to meet certain specifica- 


fci ons . 

I had been project manager on several jobs prior 
to that where it was really my responsibility to make sure 
that the equipment did meet those requirements. 

In addition to that, I was acting as a design en- 
gineer on those jobs, and they were digital electronic type 
jobs, designs. 

That means that because they were high-speed digi- 
tal circuits, there was a lot of noise generated in them. 

So I think that I was acutely aware of the problems 

and to a certain extent uniq Ue iv 

quej - y — n °t the only person in 

the world, but to a certain extent T 

t . I was particularly 

aware of what had to be done to I 

aW t0 cl rcumvent those things. 

THE COURT: Would vrm 

sa y that you were more f am “ I 

<nar with what had to be don* ^ I 

i than another engineer who had I 

had the same experience i n noi sy nts the 

y electronic environments , | 

same kind of experience, that is? 
the WITNESS: Well 

* a i f s hard to say. I 

the COUKT: I 

6 there are some engi n 


same 



E ngiehardt - 




Who «ight deal with things that don't have much to do WUh | 

n °ise. Would that be true? 

THE WITNESS: That ' s very true . Ithink lt , 8a 
Sma U number percentagewise of engineers that were in the 
category that I was in relative to noise, and then it's 
an< * her small percentage of engineers that were in the 
category that I was relative to having some knowledge of 
computer style, circuitry and design. 

THE COURT: Would you say that sophistication with 
noise problems is a necessary part of the background of any- 
one who's going to be a successful electronic pinball de- 
signer? 

THE WITNESS: Yes, If he's going to just set out 
to design a machine, I think that he better be very familiar 
with it, because to achieve a viable product - it • s a dif- 
ferent problem in there. 

As a matter -- well, 

THE COURT: Qo ahead # 

THE WITNESS: Well t 

> remember going to seminars 

when they would tell us that th« « , 

solution to electrostatic 

noise in those days was to Wra . , b0 x 

* une thine 11 n In fl mfltal box. 


And I didn't feel that that W a s p 


he thing up in a metal box 
ea Hy a viable appropriate 


s o lu t i on 


the COURT: Are y 0u 


Flicker machine deais with the 


n ° w familiar with how the 


n °ise problems? 


0 - 1 . 


Engl^ ftrdt " 

THE WITNESS: N ° J 1 

THE COURT: All right. I'vea.kedMr. 


'<■ 4 b ■-) 


En glehardt 


con- 


THE UUUAi. 

So,ne questions that are very important as far a s I< m COn _ 
ce rn ed . lt anyone wants to develop it or ask any further 

Questions, go ahead. I 

MR. TONE; We have no further Questions, your Honor 
MR. HARDING: Defendants have no questions, your 

Honor. 

THE COURT: All right, thank you. 

MR. TONE: Your Honor, I have one I just thought 
of, if I may be permitted to change my mind. 

THE COURT: Yes. 

BY MR. TONE: 

Q ’Would you say , Mr. Englehardt, that you were -- 

MR. TONE: NOj I've changed my mind. l- m golng to 

stop right there and withdraw the question. 

THE COURT: All right - ^ I 

& • That doesn't open up too I 

much cross examination. 

MR. TONE: I Juat . 

happened to think, we'll be 

here until 12:30 if I ask that question. 

THE COURT: A U rl 

^hank you, Mr. Englehardt. 


(Witn 


THE WITNESS: Thank 
less excused.) 


You. 
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DANIEL F. CONROY, 

Cal led as a witness by the plaintiff and having been fi rst 
dul y sworn, was examined and testified as follows: 

direct examination 

BY Mr. TONE: 

Q Will you state your name, sir? 

Daniel F. Conroy. 

And spell Conroy. 

C-o-n-r-o-y . 

Where do you live, Mr. Conroy? 

I live in Boulder, Colorado. 

Give us your address there. 

€2 Wild Horse Circle. 

What is your occupation? 

I'm a consultant, and t =, i „ 

also work in solar engineerinc 

Did you come here to testify in ^ • 

y rn this case at the 

request of couusel for BaUy „e turlllg3 

A Yes. 

Were you formerly empi oyed 

y Bally Manufacturing? 

yes , I was • 

When? 

1971 to 1976. 


o. 

A 

Q. 

A 

CX 

A 


Q. 


0. 

A 

& 

A. 

Q. 

A 


What was your position vhen 
assistant plant 


y®n were first empl°y ec * 


I W as — t mana qer 

r a t that time- 
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24k 


g. 

And did your duties 
*■ Ye s. About two years later I became director of Systen>s 
and Planning. 

^ What were your responsibilities in that position? 

The idea was to organize many of the departments i n 
Bal ly to somehow integrate the rapid growth that we had 
already had and to facilitate the expansive growth that we 
saw coming. 

So what I did was go into various areas, cost 

accounting, engineering, manufacturing, and work in those 
areas . 

& In the course of performing those duties did you become 

familiar with the construction . . 

instruction and operation of elec tromechan 

ical pinball games manufactured by Bally? 

A. Yes . 

o. And did you have supervi 

Pervision over the manufacturing and 

testing of those machines? 

A. Yes, to a degree. y ou k . 

' lnsof ar as I would work on 

various lines and work with the 

hS Plant manager , i had 

responsibilities in that area. 

n Were you ever personally lnVrtl 

v ed in testing or any worJc 

on Bally manufactured pinha11 

9anes ? 


done 


A . Well, I used to - the Way ' . _ 

learned about Bally i s > I 

*■ in every area and did t h = 

hS W °r k . So T tested the games 


wen 


and 


ao l te s 

r would put things to geth . 

1 f aa <i learn how everyth^* 


I 


if 

10 ' 3 , 4 

Conroy - direct 


1 

Crated. 


2 

6 deferring now to the period prior to September i 974( 


3 

do you know of any computer controlled pinball project at 


4 

Bally? 


5 

k At Bally, no. 


6 

^ Prior to September 1974? 


7 

A No . 


8 

& Did you hire Mr. Bracha? 


9 

K Y es, i did. 


10 

& And for what assignment did you hire him? 


11 

Well, i hired Frank for the engineering department. That 


12 

was one of the departments that we needed to integrate in 


13 

what I had previously stated, and Frank was hired as sort of 


14 

th. conduit there between nyeelf end the engineering d.pert- 


15 

ment, to get that better organized. 
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° Let me interject one question of a d iffGrent 

this Point. 

At the time you were employed by Bally, 
hr - Conroy, were you related by marriage to the chief execu- 

tive offi cer of Bal i y , Mr. William O'Donnell? 

A v . 

• Le s f he was my father-in-law. 

Are you still related by marriage to Mr. O'Donnell? 

A No . 

Q 

Was there an electronic game project going on at Bally 
in the year 1974 prior to September? 

A A flipper game are you talking about? 

Q No, an electronic, any kind of an electronic game. 

A There was an electronic slot machine that was being 

worke'd on. 


Q 

A 

Q 

A 

on it 
Q 


Who was working on that? 

Inge Telnaes. Frank was 

38 doin P some work on it. 

Is that Frank Bracha? 

Frank Bracha. 

I think Bin . 

9 ehardt was doing some work 

Calling your attention to 

Se Ptember 26 , 1974, did you 

computer controlled pinb 

Pame demonstrated on or 

date? 


see s c 

about that date? 

yes, up in Milwaukee, 

Who was present at the dejr 


t1 ° ns tration? 
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A ^ank Bracha, Inae Telnaes, John Brit*, and mygGif 

dr ° ve up from chicag o, and then I recall Mr. r redQriksen __ 

1 do n’t recall his first name — and Dave Nutting were both 

^resent . 

^ e H us what happened when you when did you arrive, 
the morning sometime? 

Yes, i think we left probably around early morning, 
u or so, and must have gotten up there, I don't know, 
11:00 o'clock, I assume. 

Q What happened when you got there? 

A I vaguely remember walking down some stairs. I am not 

sure if that is exactly the case, but there was this room 

“ a the S ° lia ' £11 ‘«>« **■ °Pe" there ... nothin, 

in it', I mean, comparatively opeakin,. z was shocked _ 

To the right of it t ■ 

it I believe there was an 

electromechanical, which i W a« 

33 f * mlllar with, and I couldn't 
believe that there wasn't anythin • 

" ln there and that it was 
going to work. I was just totally 

it seemed like an empty 
box, almost, other than a couoi e of pr , 

z PC boards. 

Q 

A 

Q 

A 


Q 

A 


After observing the two m 

ines, what happened then? 

Then we closed it up a 

nd Played it . 

That is t you played the 

Right . 

HoW did it play? 

It played well. I t hoUqh . than 

^ was a little faster 


•computer controlled game? 
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>o a 


ths other oae. I rc-enbor the ball potion t<> 

tittle , oiclt „ conl „ oft the th upper -bumpers thin,,. 

It may have been ny inacTinatl ° 1 '- but it j us 
seemed to be a little quicker, move around a little faster. 
Q How long did you play the game? 

A I probably played it for 10 or 15 minutes. 

Q In total how long did the four of you play it? 

^ I would say probably about 45 minutes to an hour we 

fooled around with it, 

Q During the playing of the game, did Mr. Frederiksen 

provide any explanation of the game and how it worked? 

A Yes. I am not a real -- 

MR. LYNCH: Objection, your Honor. This is 
hearsay, objection. 

MK, TONE: It is nn-H ^ .c .p _ 

offered for the purpose of 

proving how the game worked but mer^iw 

r mere ly for the purpose of 

proving the fact that the game 

shown and explained. 

MR. LYNCH: Then 

+ - y can just ask him if it was 

plained and now how he explained u 

a it, your Honor. 

MR. TONE: I don , 

nink i £id ask him how he 
plained it, and I doubt he co .„ . 

Id tell us, Mr. Lynch. 

THE COURT: No , j 

tb ink what Frederiksen said is 
important for the fact that h tr „ 

saici it, whether it i s 

or not. 

MR. LYNCH: 

n ° r ' his state 


ex 


ex 


“*• I ' ISCH: *"*« ot min- »*■ 
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relG vance unless his state of mind was to re P: 

3 is not a surprise 

THE COURT: But one way to prove that would be by 
of the evidence in this case, including any circums tan- 
^ia.1 evidence. So I will accept what Frederiksan or anybody 
el3e at this meeting said not for the truth of it but fo 


r the 
s a 


f act that it was said because the fact that it was said i 
circumstance which I think is relevant to the issues. 

MR. TONE: Very well. 

BY MR. TONE: 

Q Let me reframe the question, Mr. Conroy. 

During the time you were playing the game and 
thereafter, did Mr. Frederiksen make statements or comments? 

A well, he answered some of our questions. 

Q To what did those questions relate? what was the 

substance of those questions? 

A I remember one of mine was the t 

lignts , They seemed a 

little dim. I was worried about that. 

at < you know, they didn't 

as bright as they could be 

a nd it was a different type 

f display than the electromech = „ • 

lcal * So I did ask him a 

question about that. 

I am not a t 

e °hni Ca i p erson , so r didn't 

ask him a technical question 

1 3ust asked him if those 

lights could be made bri ght 

* and he said th at they could. 


seem 

o 


0 


2,1 
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& D id any of the other members of your party ask 

p ^ 

Gr iksen questions? 

THE COURT: Now, that, for instance, is not being 
r eceived to prove that they could be made brighter. 

MR . TONE: Right. 

BY mr . TONE: 

® bid anyone else in your party ask questions of 
Fr ederiksen? 

k Yes, i know Frank and Inge did, and I am sure John did, 
but I don't remember the questions. 

Q. Do you remember the nature of the questions Mr. Bracha 
and Mr. Telnaes asked? 

A, Well, they were technical questions. 

Q. Apart from questions that were at* 

were asked, did Mr. Frederiksen 

volunteer any statements about the machine? 

A. I don't recall. 

Q. Do you remember anything els* I 

hat was said or the 

substance of anything else that ^ 

said by Mr. Frederiksen 

during the demonstration? 

A. Well, the particular substance 

' no . i just remember 

that when Frank and Inge -- what 

looked for was to see j 

whether somebody knew what they Vere t , hen 

talking about/ a n< ^ w 

Frank and Inge asked him questions v oidly . 

9 answered them rap I 

just didn't seem to have a ,. hev 

H 3 . Pr °blem with the questions they 


throwing at him, and that i 


s What we were concern 


e d about. 
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WSS to see what the real hangups were with this Sort Qf 

ma chi ne . 

It didn’t appear that Frederiksen had any, at i east 
the Questions that had been asked while I was there. 

°id you form a conclusion about how the computer 
C ° n trolled game worked? 

Yes, i still had a question on the sound. It obviously 
di <3n’t sound the same as electromechanical, but my conclusion 
Was that it worked and I was really excited about it. 

I just, you know, was really ecstatic that we could 
do something like this because of the labor intensity of 
electromechanical . 

& Old there co.a a tine when Mr. Frederiksen and the two 
technical ... fro. B.u y h , a . separate conversation? 

A* Seems to me, as x recal i 4 -y, 

a U the ^ents, that Dave Nutting 

and John Britz and I went to t. 

to l unch tQ talk numbers> and , f x 

am recalling correctly, 

th »‘ «»d Frank stayed 

back and talked to Frederiksen 

& How long did you remain in M -i 

1 waukee meeting with Conroy 

and Frederiksen or either of 

A them? 

A. With Nutting? 

q. I am sorry. Nutting and p red 

er iksen or either of them. 

. We had lunch. Lunch was 

y ° U kn °w, about an hour, hour 

j _ u » 1 -f . ^ nr? then wa 

and a 

then we left. 


half, and then we came b 

k ari d dropped Dave off an< * 
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& Dave being Dave Nutting? 

*• Dave Nutting and picked up the engineers. So * Would say 
told we were there about three hours. 

& Did you make any observations — was there a discussion 

in the group of four after you left Mr. Nutting and Mr, 

Frederiksen? 

MR. LYNCH- Same objection, your Honor, hearsay. 

MR. TONE: Again it is offered to prove the state 
of mind of these people, which I think is relevant to the case 
MR. LYNCH: State of mind is an excited utterance 
type of thing, your Honor. There is no relevance to state of 
mind unless we assume that the statement is true and hence 
truly reflects the state of mind. 

THE COURT: Well, except that this witness, I think, can 
testify to his state of mind based upon what he saw. 

MR. LYNCH: Oh, absolutely, your Honor. 

THE COUKT: So part o, the conversation will probably 
be that. 

MR. LYNCH: That part of it , 

what he said — 

THE COURT: Let me take if . 

Xt ' an d I will see what it is and 

X will rule after I have heard it. 

BY MR. TONE: 

Qi Did you make any statements t oU got 

* c ° the group after i 

out Of the presence of Mr. Frederiw „ ^ tin g? 

er *ksen and Mr. Nuttmy 

i Yes, I was really exci ted . ^ f this, 

a- about the prospect 
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4/0 


s . it 


be 


haV e to do something like thi 
an<3 I said we definitely n 

. It really was. 

Was a real revelation. 

„ oroup what you thought should 

Q - Did you state to the 9 

done about it? 

tn hire Nutting and Frederiksen 
A- At first my reaction was to 

c 4 -hat was my initial -- you know, 
and get going with it. S 

^ that we had to get going fast, 
that was my initial respon , 
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Conroy " aireC 

5 By the way , «M» yoa playln " thls “»“» ant tho 

»«>•» playing the “« *">«*»» die 

* 11 Of the operations of the pare perfo™ correctly and all 
‘he Playfield features ho what they were supposed to do, a, 

^ ar as you could tell? 

A Yes. i do not recall any problem with the play field. 

Q You mentioned some lights . 

Did those lights relate to the score, or 

were they play field lights, the ones you asked the question 
about? 

Score . 

Score . 

The back glass.* 

All right. 

Mien you arrived back in Chicago at the Bally 

ly headquarters that 


A 

Q 

A 

Q 


16 

heauq 

uar te 

rs 

, did 

you 

go back to the B 

17 

day? 






18 

A 

Yes . 





19 

Q 

Did 

yo 

u have 

a 

conversation with 

20 

A 

Yes . 

I 

ran into 

Bill ’s offi ce> 

21 

Q 

Bill 

b 

eing? 



22 

A 

Bill 

0 

1 Donne 

11. 


23 

Q 

That 

i 

s Bill 

O' 

Donnell, Sr . ? 

24 

A 

Yes . 





25 

Q 

What 

d 

id you 

sa V to him? 


anyone that day? 
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A , vou know, just saying, »y 0u 

I was really , Y uu aix t believe 


I said these things .you know, " It ig 


Waat we just saw." 

^ite unbelievable and that we should do something ri ght 

away with this , with this game." 

I said -- I remember my exact words. i said 

"I have just met a kid who is a genius and really knows what 

he is doing." 

Q To whom were you referring when you said that? 

& Frederiksen. 

Q Were there shortly thereafter a series of meetings at 

Bally relating to the subject of a computer controlled pin- 
ball game? 

A Yes. Well, eve-n that day John came in, and we were 

kickin'g around what we had seen with Bill, and then the nexi 

morning we had a meeting. i do not recall exactly everyone 

who was there, but I know Frsnk wao +. ^ 

ranK waa there, Frank Bracha and 

Inge Telnaes. 

O Was there a discussion , 

bout what action Bally should 

take, if an Y ' wltn reference to what vn,. k ^ 

naz you had seen m 

Milwaukee? 

Well , Frank felt very strnn . 

A y strongly that we should do it 

ourselves . 

Frank? 

Bracha . 


Q 

A 


When you say "Frank," y 

mean Frank Brancha? 
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A 
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frank Bracha, y es • 

, inions expressed? 


24 /3 


Were contrary op: 


, ur Honor, X would just like to 


UP.. LYNCH: Vo 

recnvo , , Motion for the truth of what is being 

recor u a hearsay objection b 

s &id . 

THE COURT: Well, I am not receiving it for that. 
Whether they should do it themselves is not something that is 
an assertion of a proposition, I do not think, to wnose 
truth is relevant here. 

MR. LYNCH: Your Honor, I just do not want the 
hearsay to be waived any longer. 

THE COURT: Right. 

On this whole line of questioning that has to 
do with the trip to Milwaukee, it seems to me that it is 
admissible as a description of the reaction of these people 
to What they saw in Milwaukee, and that reaction is a circum- 
stance which bears upon the question of whether what they saw 
there was capable of generating that kind of reaction of 
reasonable people. It se ems to me that that is not hearsay 

but rather circumstantial evidence. 

BY MR* TONE: 

o Do you have the question in ^ . , 

Q n mi nd, Mr. Conroy? 

A Could you repeat it f or 

THE COURT: It 


' Please? 

th <= question of . oo»«i»“»" 
.tout -nether you wore ooi„, to „„ p „j.C 


:t or 
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/4 


Conroy 

not. 

MB. TONE: That ri 0 ht * Tho “ Un “S >>»* 

that Mr. ichM »«t Bally should initiate . 

project of its own, 

BY TONE: 

O ", ..u/ifHor fhpre were others at the 

v My question was wnetner tneiy 

meeting who held a different view. 

My view is a little different than that. 

I did not feel that it should be solely 

Frank's although I felt -- Frank Bracha's -- although I felt 

an allegiance to him since I had hired him and he had done a 

really good job so far. 

But I felt in order to get this thing done 

more rapidly, we should incorporate Mr. Frederiksen and 

Mr. Nutting into the Bally network and get moving on it, 

working with Frank. 


^lLp 
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D id the discuss 


ions continue over a period of ti 


me on 


the subject of how to proceed with a computer-controlled 

pln game, pinball game project? 

A Yes. 

Q Did there come a time when a group was designated to 

evaluate and make a decision about that? 

A Yes. We had a committee that would meet and talk 

about it. 

Q. And were you on the committee? 

A Yes . 

Q And eventually, without going into detail, a decision 

was made with respect to whether to use the Frederiksen- 

Nutting design or whether to develop an in-house design. I 
that dorrect? 

A Right. 

q And what was the decision and when was it made? 

A I don't recall the exact day. 

I know we decided to 

a t0 so ahead and get started our 

n a i v as and ha v e Frank Brctchs. a « j r» § . 

selveS and B iU Englehardt and some 

other people work on it across the street 
r\ And their work commenced ^ . 

Q Ced in October of 1974, do you 

recall 7 

A i don't recall. 

« D ° ,0 “ re °* 11 th “ " t,r worn „.«.»=•*• * n<1 *’ 

« pro«»*” 4 " tl ’" e “* s «iU co„ eld « ratl o„ of - «h* tB * r 
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Yes. 

^ Do you recall that anything relating to the computer 
Pinbau project was done with respect to the Bow and A rr 0 w? 

A Could you repeat that? I'm not sure 

Q Do you remember that Bow and Arrow games were involved 
in any W6 y with any computer pinball project? 

A I think it was the game that they were using, Englehardt 
was using as the prototype, I mean, it was the one he was 
working on over in the engineering room, but I can’t be sure 
of the name, 

Q Do you recall any incident of field testing of machines 

while you were still at Bally? 

A No. 

Q All right. 

MR. TONE: Excuse me a moment, your Honor. 

(Brief interruption) 

MR. TONE: I have no fnv-f-v* , 

no further questions, your Honor. 

THE COURT: What ua* + 1 

was the month that you left? 

THE WITNESS: January, l9?6> 
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CROSS EXAMINATION 


24 / a 


by 


LYNCH: 


ft 


a 

ce of 


Mr. conroy, when you went to Milwaukee did you have 
discussion with Mr. Nutting about the progress or existen 
a Preprocessor controlled pinball project at Bally? 

K Well, when I went there I saw one. 

ft Did you tell him that there was such a project going on 
a t Bally at the time? 

* No, I didn't. 

ft Did you indicate to him that, "Oh, well, we've been 
working on such a project," when you went to Milwaukee? 

A. No , I didn't. 

ft I'd like to show you what has been marked as Defendants' 

Trial Exhibit 4-Q. It's dated March 27, 1975 , commenting on a 

letter from Dave Nutting to John Brit*. But this memorandum 
is from John Britz to you. 

I'd like you to tato = ■, , 

a look a t that, Mr. Conroy. 

A. (Witness reviewing document.) 


ft 


Now, that exhibit seems to i 


indicate that you and Mr. 
nritz might have had a discussirm 

Bri ussion wrth Mr. Nutting on the 

occasion of the visit to Mil Wauke( 

yes, that's correct. 


ie . 


And at that discussi 


10n you i oal iv already 
informed him that Bal-Ly 

was doing some work on electronic OT . . eor controlled 

c °r mi croprocessor 

pinball games. 


, 2 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Conroy 


- cross 


24 /V 

~ your Honor. May we 

Mr. TONE: Excuse y ave an oppor- 

tuni ty for the witness to read the exhibit? I don't see any 
re f erence to the September visit to Milwaukee in this memoran- 

3um. 

Am I overlooking something? 

MR. LYNCH: I think the witness -- I can get this from 
the witness, I think, Mr. Tone. 

BY MR. LYNCH: 

& Isn't it the case that that letter referred to a meeting 
that you and Mr. Britz had with Dave Nutting in his office in 
Mi lwaukee? 

THE COURT: What is the exhibit number? 

MR. LYNCH: 4-Q f -i believe, your Honor, Defendants' 4-Q. 
BY THE 'WITNESS: 

s. I would assume so. It's the only meeting I had with 
Dave Nutting in his office. 

BY MR. LYNCH: 

n And that document, 4-o i ^ 

& ' Q, is a document in which Mr. 

Britz is calling to your attention the fact that both Mr. 

Brit * and yourself net with have Butting ln hls of(io . and 
him there was electronic 

told * 10 Pln work going on at Bally* 

correct? 

K X did not tell him, no. 

a Well* that was mentioned t would 

9 h im in your presence, 

you agree? 
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I don't recall- 

You don't recall- 

Let me show you - there was an evaluation team at 

Bal ly in 1974, was there not, Mr. Conroy? 

K Yes. 

& That evaluation team evaluated new products of all types 

that correct? 

Yes, it is. 

0’ You were a member of that evaluation team, correct? 

A. Right; 

Q. Now, I'd like to show you a memorandum to, "All members 

of the evaluation team" about a meeting held on Monday, 
August 12, 1974 at Bally, marked as Exhibit 4-E. 

Do you recognize this document as a memorandum -- 

Yes . 

-- of that evaluation team's meetings? Correct? 

Yes . 

X call your attention to Item, Roman numeral V. Do you 
recognize what is referred to there by the words "electronic 
flipper," Mr. Conroy? 

A. Yes. 

n Does that mean a microprnnoc, i i aame?’ 

0- Doe processor controlled pinball game. 

I-m not -- I wasn’t famii iar _ . liar with th 

L - I'm not famii 131 


A. 

Q. 

A. 

Q. 


microprocessor and fli PPGr 

game . 

It just meant elects • »+ know the 

Ctr ° ni c flipper. I don 't * n 
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1 

de ta ils of what that means. 

2 

0 cibstituting the electromechanical 

In other words , sU 1 

3 

COBm . . , , ■, aa me with electronic components of 

components of a pinball game 

4 

some type. 

5 

K Right. 

6 

n . . korP that various approaches to the 

«• Now, it indicates there tnau 

7 

ultimate electronic game were analyzed. Correct? 

8 

A. Yes . 

9 

0. It is fair to say, is it not, Mr. Conroy, that all through 

10 

1975 Bally had under consideration a project to manufacture 

11 

an electronic controlled pinball game, correct? 

12 

A. 1975? 

13 

Q. 1 4 . 

14 

A. Cpuld you repeat the question? Did you say all 

15 

throughout? I 

16 

q During 1974 , prior to the time that you went up to 

17 

Milwaukee to see Mr. Nutting and Mr. Frederiksen, the idea of 

18 

going forward into some type of electronically controlled 

19 

pinball game was under consideration at Bally, correct? 

20 

A. The maj ° r id6a WaS the idea of reducing the cost of the 

21 

flipper game. And at that particular point in time I 

22 

personally wasn’t sure of the electronic feasibility of doing 

23 

that , but there were ways of doinq _ t electromecha nicallY • 

24 

So that s what I Was concentrating on, at l® ast in 

25 

1974. 
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4 


0 Win you ouroe with *« that the doc "™"‘ you , 

4 'E. indicates, however, that the evaluation team ... con- 

g± r i. . .m-v an electronically controlled 

“idering as a possibility an 

flipper game , correct? 

A m tret; that is correct. 

A From this memo, yes, rua 

o „ saw, you indicated that that 

2 From the other memo you saw, y 

appeared to indicate that you and Mr. Britz had told 

Mr. Nutting that you had at least some consideration or some 

work under way, correct? 

A I just do not recall doing that, 

Q When Mr. Bracha was hired and Mr. Englehardt was hired 

wasn't that an effort at Bally to upgrade the engineering 
department at Bally to provide engineers who were more 
familiar with modern electronic techniques? 

A Again, it was the idea of the electromechanical — 

trying to simplify the games. That was one of the things I 
was interested in. 

The other was to organize the engineering 
department. I do not remember getting specific about the 
electronic area at the time i hired Frank. 

Q HoW ab0Ut When Mr< En 9lehardt was hired? 

He was known to have computer and digital 
logic experience, was he not? 

A Yes - 

Q NOW, ^sn't that a n e ffort tQ upgrgde the engineering 
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rtisa at Dally into these digital logic and computer 

Sci< 


expe 
• erice? 

T • _ i. familiar with that are 

I just was not ramj. 


A 

Q 

M 


a t sir. 


■*> just was w — 

3 Now, on the occasion that you went up to Milwaukee, 

Conroy, you were up there more or less as a businessman. 


w eren' t 

A 


you? 
Yes . 


Q 


Mr. Bracha and Mr. Telnaes, those were the people who 
were there as the technicians , wouldn t 
technical people? 


you sav f or the 


A 


Yes . 


Q Those were the people who were intended to examine 

Mr. Frederiksen and ascertain whatever they could from a 
technical point of view about what he was doincr, correct? 
A That is correct. 

Q You Were m ° re or less to ^PlY a more subjective 

approach , is that correct? 

a Yes . Wall/ I was lookino at it f , • i — 

A,AW 9 at it from a businessman's 

s tandpoint . 


25 


Conroy 


- cross 


24U4 


11 Now, I snow you wO at h,e bee " Previously marked a, 
E *hiblt 131 , , memorandum of October 4, 1974, from Mr. 
Bra cha to Mr. J. E. Wily. ^ to Mr ' 0 ' Donr,e11 . Mr. 
n n d yourself. 

N OW , Mr. Conroy, take a minute to look at this, 
b ut let me suggest to you that this was a memorandum pre- 
pared by Mr. Bracha reporting to the management at Bally 
about what occurred on the trip to Milwaukee. 

Do you recall this memorandum and receiving it? 

It is Plaintiff’s Exhibit 131, your Honor. It is 

1 1 

also 4-G in your Honor's book. 

THE COURT: 4-G? 

MR. LYNCH: ■ It just happens to be also 4-G, your 

Honor.’ 

BY THE WITNESS: 

A Yes . 


BY MR. LYNCH: 


Do you recall the document, Mr. Conroy? 

Yes . 

„ow, from tbs document It Indicates or It seems to 
ndlcate that Mr. Bracha had gotten only minimal Information 
r „„ Mr. Frederiksen about the details of ho, the g— — 

ontrolled by a microprocessor. 


Is that consistent wlth 

X do not recall that. 


your memory? 


2 
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Q A here that material ii 8t o , 

He did indicate down ^ist s were not 

ava ilable } but he did Know they used a particular MCS-4 
s ”stem made by Intel. 

recollection of that? 

Do you have any recuix^ 

A No, i do not, not specifically. 

Q Is it fair to say that the information or a primary 

concern from Mr. Bracha's point of view at the time was a 
comparison of the cost of an electronical microprocessor 
controlled game with an electromechanical game, correct? 

A Yes, that Is correct. 

Q Apparently the information that had been given Mr. 
Bracha, according to this memo, was information about how 
much it would cost to- go Frederiksen 1 s way without giving 
them the details of how that would be accomplished. 

Do you have a recollection of that? 

A I remember cost evaluating the machines, yes. 
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Cost was an extremely important consideration. 


was it 


net? 

A 

Q 


Yes. 

Also would it be fair to say that this memorandum 


°uiaraari zed the information that was given to the team that 
Went up to Milwaukee on September 26, '74? 

By summarized, do you mean it describes totally what 
We went through? Is that your question? 

£ It summarizes the relevant points with respect to the 

inspection . 

A I really wouldn't have any way of knowing that on the 

technical. 

Q Let me just call your attention to the third page of 

the memo, where it talks about comments on the present MCI 
design , 

I just call ycur attention to the fact that 

here it indicates, "led displays om'fo u , 

2 aUite probably not adequate 

for all locations." 

That was your 

‘ ur Nervation, wasn't it? 

A Yes - 

in the evaluation team, Mr _ . 

Q ' c °nroy, was it typical that 

that team would meet once a month? 

yGS , usually about that 
A E er iod of time, 

„ I call to your attenti 0n n T , 

^ 11 De ^ndants 1 Exhibit 4-1- a 

memorandum to the evaluati 0n t 


Conroy 


, - cross 


<Ma / 


f a ve a 


How , that memorandum indicates that on 
October is, 1974, I call your attention to iv, you gave a 
re view of the flipper program, anu again either before or 
afte r or with your presentation, there was a general discus- 
of the progress in the industry in solid state enc ineer- 
•*- n< s for flippers. 


ppers . 


p^^ppQ-j-g 1 n this case pie an s pi hd s j. 1 games, 


; orrect? 


Yes , 


Q Do you have any recollection of what that discussion 

was about, either the flipper program or the general progress 
in the industry? 

A Yes, the f 1 ipper . progr am we were trying to simplify our 

electromechanical games, and so I was giving sort of a thumb- 
nail sketch on how we were going along with that. 

Iso we were doing intensive marketing with 

distributors and then taking 4 _^„. 
our a caKing that marketing information ; 

Hack and summarizing it to see whaf ■, . I 

Dac * e what direction we needed to 

_ _• n order to enhance our 

9 ° in ° r f liPPer game. so it was a report 

dealing with that also. 

- But apparently there was * 

Q rec °gnition that solid state 

. npering was a eonsideratinn 

engxneeri ti 0n on the horizon at least for 

flipper games, correct? 

A YeS - 

^ Do you recall going to th* » 

Q Mq a show in 1974? 
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^ r i n specific MOA Show. 

1 don't recall tnau 

Did you go every year? 

A I used to go different times; not every year, no. 

Q Can you explain to the Court what the MOA show is in 

the context of people who manufacture pinball ganes? 

A Yes , it is the Music Operators Association, and it is 

a time of year where people can put out their new games, 
their new equipment, and show what they have or what they 
are working on. 

£ Is it fair to say it is the largest pinball show of the 

year, or at least was at that time? 

A I don't know whether it is or it isn't. 

Q Do you have any -recollection of becoming aware that 

Atari was advancing into the business of microprocessor or 

solid state pinball as a result of occurrences at the 1974 

Music Operators of America Show? 
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Ccrroy - cross 

MR. TONE: I object to that as beyond the scope of 

direct . 

THE COURT: It seems to me it is. Sustained. 

MR. LYNCH: Well, Y° ur Honor ' this has to do with 

tae s Purring into activity. 

Let me show the witness another memorandum. 

BY MR. LYNCH: 

Q I show you a document which has been marked as Defen- 

d ants’ Trial Exhibit 4-K, Mr. Conroy. This was another 
meeting of the evaluation team, correct? 

A Yes. 

Q I call your attention to paragraph No. 6. 

It indicates in paragraph No. 6 that, "the 
flipper market was reviewed. Atari has a solid state 
flipper," et cetera. 

Do you have any recollection of those circum 

stances? 

A No, I don't. 

Q cut apparently you win agree win 

u y-ree, will you not, 

mnrOY , that at this 1 1 tp p -t-v* 

Mr# conroi, lme the evaluation team at Bally 

3C aware that Atari had come rm+- • , . 

was a ° ut w ith some type of solid 


pinball machine, correct? 

T -i us t don't remember 

1 3 that ever being prevalent m my 

. - -inn It never really w 

injting ' 33 a tatter of concern to 

But you will agree that j* - 

Xt Wa s a matter before 
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A 

Q 

A 

Q 


Conroy - cross 

ev *luati 0n team at that time? 

Obviously from the memo, yes. 

*ou have no recollection of that. 

ft doesn't stick in my head as anything. 

In your direct examination you discussed to some extent 
*‘ r# Conroy , the Dow and Arrow game; said you couldn' t remembe 
lf that was the name of the game. 

I am going to mention another name to you. 

Boomerang . 

I remember the name. I just don't remember specifically 
which one Bill was working on. 

Q Do you remember the occasion upon which the work done 

by Mr. Englehardt and Mr. Bracha was demonstrated to the 

management at Bally , that is, their wnr-v 

' worx on a microprocessor 

controlled pinball game? 

No, I don't remember a specific date. 

I show you a status report u 

* which you received a copy 

f, but it is dated June 3 rd, 197s T . . 

• It is a status report of 

lly that has been marked as Defpn^ ^ . 

y Def endants' Trial Exhibit 4 -V, 

Mr. Conroy. 

You can read 

ny ft you want, but I want 
ms your attention to n ^ 

t0 f ° C y Pa - 6 2 ' the first paragraph under 

■'Electronic flipper eo No. 606 ." 

On the second ** 

Page -- first, do you have 

lection of what electronic . 
reo lll Pper EO No. 606 I s ' 
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Q 
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Conroy - ^ oss M'i\ 

lr ’ c °nroy? 

A I just remember it as part of the project, yes . 

Q That was the computerized pinball project identif icatior) 

at b ali Vf i sn . t that correct? 

A Yes. 

MR. tones Excuse me, your Honor. May I be sure 
1 am looking at the same document you are? 

MR. LYNCH: 4-V. 

MR. TONE: Okay, that is it. We thought he said 

4-B . 

May we have a moment to find our 4-V? 

THE COURT: I don't find it either. I mean, I 
find the exhibit, but T don't find any reference to that. 

MR. LYNCH: 4-V, your Honor. 

THE COURT: oh, V, I see, V as in Victor. 

MR • LYNCH: I h a ve h ^ rl +- a +■ 4 - , - 

dve nad that trouble with the 

court reporter, my own team, and -- 

THE COURT: it is that Texas accent. 

MR. LYNCH: I know that . 

nat , your Honor. It gets me in 

trouble all the time. 

MR. TONE: That wa* ^ , , u 

°ur problem also. We had 4-B. 

Okay, now you 

re on pane 2? 
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i t indicates at Page 2 of 4-V, quote: 

"We reached our first major decision point on 
May 2 , 1975 . That is when a working model of a micro- 
processor controlled pinball game was demonstrated to 

some .of our key management people. 

Do you remember that demonstration, Mr. Conroy? 

Y °u • re listing as being present. 

I don't remember that specific demonstration, no. 

0* Do you have any recollection of what game was being 

demonstrated at that time? 

A. The name of the game? 

Q. Yes . 

A. No, I don't. 

0, Do ’ you recall if it was a Boomerang game? 

A. It would be hard for me to sav whaf 

sa Y wnat the name of the game 

was . 


» Is “ £ * lr “ ** y ' Mr - i» the interim time bet«e 

October of -74 end the end of th „ „„ ^ ^ ^ 

neriod the decision was made at 

P erl at Ball Y not to go the Nutting 

way? 


yes , that's correct. 

A* 

5 You pursued it yourself, o ottect7 

A »« “ V ° rk it ourselves. 


e And the people »ho oo„ ttolU(j 
t.chnioel point of vie» » !t , ^ 


yes . 

decision 


from 


a 
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24'^o 


in t of view? Frank Bracha was the 


A. 

Fr oiR the technical po 
Jor voice, 

& Now, with respect to the matter of early work by Bally 
° n a microprocessor controlled pinball machine, I show you a 
memorandum of Mr. Bracha just to see if it will refresh your 

recollection . 

Specifically I'll refer you to Plaintiff's Exhibit 
374 at the bottom of Page 4 -- well. Page 4 generally, which 
talks about electronic design of pin games and what was 
contemplated as being done at Bally in February, 1974. 

MR. LYNCH: Your Honor, I've got a copy for the Court. 
THE COURT: That's missing here. 

BY MR. LYNCH: 

q. Does that refresh your recollection, Mr. Conroy? 
a. i remember receiving guite a few memos from Frank, 
g In other words, you have no recollection of the idea 
Of an electronically controlled or microprocessor controlled 
pinball game having any receiving serious considerate 
a 

A. 


.on 


t Bally before September 1974 ? 
what do you mean by serim,- 

wha ri °us consideration? I mean, it 

had been mentioned. 

„ Tt clearly was something that- 

0 - 1 y that was in the mind of 

management at any rate, corr ect? 

Well , the word solid state before. 

nad been mentioned 


in 


connection with pinball 

' correct? 
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wasn't something that — it wasn't something tangible 

th O U gh. 


A. 


But i„ connec tion with pinball, correct? 

Yes , it had been mentioned. 

MR. LYNCH: I have no further questions, your 

Honor. 

M R. GOLDENBERG: I have no questions, your Honor. 

MR. TONE: Only one or two, your Honor. 

REDIRECT EXAMINATION 

BY MR. TONE: 

Q. Mr. Lynch showed you an Exhibit 4-V, as in Victor. 

Do you have that in front of you? 

A. Yes. 

Q. On " Page 4 there is a reference to a date -- I'm sorry, 
it's on Page 2. It is the fourth sentence from the bottom of 
the page where it says: 

"In retrospect it should be noted that this 
project began on October 13, 1974,” and then it goes on 
to say, ” and reached its goal on May 2, 1975." 

On direct examination - Mr . Lynch asked you abou t 

that paragraph - on direct examination you testified that 
y0 u couldn't remember the exact date when ^ Bracha _ 

Englehardt work on the computer controlled pinball game star 

D o you recall that? 

* yes • 


t« 
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D °es this memorandum and the reference to October 13 , 

1974 ' refresh your recollection as to the date when the 
Br acha-Engiehardt work began? 

A ‘ Well, it makes sense that that’s when it would have begun 
You know, to remember a specific date ten years 
iater i s beyond my ability. 

& Does that appear to you to be approximately correct? 
k Yes . 


MR. TONE: All right. Nothing further, your Honor. 
MR. LYNCH: No further questions, your Honor. 

THE COURT: All right. Thank you, Mr. Conroy. 
(Witness excused.) 

THE COURT: All right, let's recess until 2:15. 
(Whereupon at 12:50 p.m. the trial recessed until 
2:15 p.m. of the same day.) 
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- direct 
Case on trial. 

Good afternoon, your Honor 
RT; Good afternoon, Mr. Tone. 
2 : We are ready for Mr. Stern 

Gary stern, plaintiff's witness, duly sworn. 

DIRECT EXAMINATION 

Mr. TONE: 

^ Would you state your name. 

A 



Stern 

the 

CLERK: 

MR. 

TONE : 

THE 

COURT: 

MR. 

TONE : 

ern, 

PLAIN 


/ 




Gary Stern. 

Where do you live, Mr. Stern? 

2130 Lincoln Park West, Chicago. 

What is your present occupation? 

I'm president of ‘Stern Electronics. 

Where is Stern Electronics located? 

700 Chase in Elk Grove Village. 

What is its business? 

We're in the electronics 

uc s business and 

Was Stern Electronics once i n 


games ? 


we make games. 

n the business of making 
coin operated computer controlled pinball 

We were. 

Does it still engage in +-h»4- 

nat business? 

No , we don ' t . 

Ar e you a graduate of a ^ 


yes. i graduated from n 0 
And did you practice i aw 


aw school? 

r thwes tern in 1971. 
e ve r ? 
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Q 

A 

Q 

A 


Stern - direct 

I Practiced for a few years. 24^b 

^ T ith whon? 

Schwartz, Cooper, Kolb & Gaynor. 

And after you left that firm what did you do? 

X went to work a t V7illiams Electronics as assistant 


to the president . 

And approximately when was that? 
It would have been 1973. 

And who was the president? 


A 

Q 

A 

Q 


My father, Sam Stern. 

Was there a time when the Stern family had a substantial 


stock interest in Williams Electronics? 

A Ily father at one time owned a substantial interest in 

it, and in 1964 sold it to the then Seeburg Corporation. 

All right. Did he own a controlling interest? 

He owned half of it. 

What were your duties as * o e ■? c 4 - - x. u 

assistant to the president at 


Q 

A 

Q 


Williams Electronics? 

THE COURT: Excuse ne T a . 

ne * I don't have this clear. 

You mean he ^ , 

half of it to Seeburg? 

THE WITNESS: N 0 # 

it was sold to Seeburg. 


He 


sold his half and somebody 

SO Y else sold their half. 


THE COURT: Oh, j see 


HY MR- 


TONE : 


wh .t w«. .. to tM 
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k fi 


1 basically handled the aay-to day affairs of the 


c omn 


a ^y . 


Q 

A 


bid there come a time when you left Williams Electronic; 
' ies f there was. 

Wh en was that? 

■^t would have been in early 19 76 . 

Did your father leave at or near that same time? 

Near the same time. 

What did you do after you left Willi 
way of occupation? 

A For a short period of time I bought 

working out of my house, coin 


Q 

A 

Q 

A 

Q 


.ams Electronics by 


ight and sold games, 
operated games. 

And then thereafter, at the end of 1976 , we 
formed Stern Electronics, my father, myself and some other 

investors . 


Q 


When you formed Stern Elect-rnm 1 ^ . 

Electronics , did you have a 


particular business in mind? 
A It was formed to acqui 


of acquiring from the banks 


re from the -- with the intention 

°f Chicago Dynamic Industries, the 
assets of Chicago Dynamic Industries. 

They had -- , 

e banks had foreclosed. They 

at the foreclosure sal** 

bought a le. And we bQught the assets from 

the banh. 


, lfaC turer . 
ir.anu£a c ' u 


yaamiC In dustries was also a pi^all 


Stern 


- direct 
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herring to the time you were at Williams, were you 
&w& r e of various efforts at Williams to develop an electronic 
Pinban game? 

A 1 was aware of various efforts, yes. 

Q Did you yourself play any part in those efforts? 

A I attended numerous meetings and worked on various 
°utlines of what should be in a game. 




Q Did you have an opinion when you 
whether Williams had the capability in house to develop an 
electronic game? 

A We did not have the capability in house. We had pin- 
ball type electromechanical engineers; we didn't have elec- 
tronic people. 

When you were at Williams, did you have an understandin 


Q 


as to the problems, technological problems, that would be 
involved in developing any electronic game? 

A My understanding „a, the problem »e were going to have 

— tMt If you would, slop components , 

solenoids, relays, whet have you, to . nore „„ 10glc 3 y,te 

something that deals In very small current and so forth; 
whereas we were dealing ln blg slams ^ ^ aould „. ve inter. 

f erence . 

What Kind of interf erence? 


Q 


draw 


c ome Kind of electrical lrvf . . 

n terf erence because of 

the current draw, and So ti 

» f °rth, and its stati 


the 
c or 
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Wha t have you cau6ed by these components. 

Again I am not an engineer, so I really arn not 
tha t familiar. I know that that was a problem. We were talk 
in S about the fact that these two systems really don't belong 
next to each other. 

^ When you were at Williams there were certain contracted 
°ut projects to develop in electronic pinball games, were 
there not? 


A Yes . 

Q You were aware of those? 

A Yes , I was . 

Q At the time you left Williams, had Williams developed 
its own electronic, pinball game? 

A No', they hadn't, I don't believe so. 

q Back to Chicago Cola, had that company bean a plnM11 
manufacturer, to your knowledge? 

A Yes, they had. 

a Your company was formed tn 

0. ea to acquire the assets of that 

company? 

A Yes . 

a-, What did those assets COn . t 

® °f insofar as they relate 

to pinball games? 

A plant equipment. Inventory. 

« “ d tney lnClUde th ' '*=Uit Us th . t M necessary 

to plnb * U «*»«.? 
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A 

Q 

A 

had 


Yes . 

What kind? 
W 


2502 


Q 


e had a factory in Chicago, 100,000 square foot. We 
Punch presses, assembly lines, harness room, so forth. 
What kind of pinball games could those facilities man- 
ufacture? 

A We started out making the same games that they made, 
v/nich were electromechanical pinball machines. 

Q How long did you go on making electromechanical pinball 

games ? 


A 

Q 


A number of months . 

Did there come a time when you ceased manufacturing 
electromechanical pinball machines? 

Yes, we did. 


A 

Q 


Why did you do that? 


The marketplace was at that point changing from electro- 


mechanical to solid State, and w e really didn't hav 
marketable unit. We needed a solid state system, solid 


state game 

Q 

A 


What did you decide to do then? 

We decided to, not having +v, , . 

W ng th e time to develop or any- 

hll t we decided to i 0n n. _ 

thing, but °° k at what was avallab i e in the 

. that time, which un e 

field at s only the Bally unit, and we 

reverse engineered it. 


0 , 


you say, "we reverse 
y gi heered it." 


TO 
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Did you do it with your own engineers or did you 
somebody else do it? 

No, we engaged another firm to reverse engineer it. 
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st 2bU4 

As a result of that reverse engineering, did there emerge 
^Puter controlled pinball game. 

Yes » there did. 

long did that take; do you recall? 

Three to six months. 
w A t the end of that time or at some time, did Stern 
c °niinence manufacturing such a game? 

Yes, we did. 

C* About how long between the time you started developing an4 
the time you went into production, if you recall? 

A About three to six months. 

Q. At that time were you aware that Bally had a patent 
application? 


I had heard that. 

On a computer controlled pinball game? 

Yes, I had heard that. 

Di d you know any more about it than that? 

No , I knew they had an application, and that is all I 
kn ew at the point. 

g. Did you ever have a conversation with any officer of 
Bally on the subject of stern Electronics manufacture of pin- 
ball ga* eS? 

^ yes, W fathSr ^ 1 had a meeting. We set up a meeting 


bee 


Q- 


0 f that application to talir «^il about it 

a uS e ° alk to Bill O'Donnell 




t is BiU O'Donnell, Sr ? 


— r- 




Stern - direct 

2S0b 

1 

A. 





Ygs * i t i s . 


2 

a 

^° Ur understanding of his position at Bally was that he 

o 

Wa s 

what? 


4 

A. 

Chairman, president. 


5 

a 

w hen did that meeting take place? 


6 

A. 





x would have to say it was in the fall of '77. 

Actually 

7 

the 

exac t date of it would be the date that the patent was 

8 

issued because that is what he told us, their patent had just 

9 

been issued that day. 


10 

ft 

He told you the patent had issued that day? 


11 

A. 

That day. 


12 

| 

The evidence is that the patent issued on June 

6, 1978. 

13 

A. 

That is when it was. 


14 

ft 

That is when it was? 


15 

A. 

That is when it was. 


16 

ft 

in substance what did you and your father say 

and what 

17 

did 

Mr. O’Donnell say in that meeting? 


18 

A. 

1 did m ° St ° f the talkin <? on our side, and I s 

aid that 

19 

we 

unders tood that they had a patent application. 

He said the 

20 

patent was issued that day. 




We said, you know 


21 


w ' We would like to have 

our attorn— 

22 

ey 

etudY aIld if Seer *S Wiqo 

stu y lse , we would like to 

ask for a 

23 

. under it. 

license 


24 

a 

wh at did Mr. 0 ' Donnell S a y? 


25 

A. 

He agreed to that. 
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Stern 

»id you have your attorney study it? 

Yes / we did. 

Did you receive advice from your attorney as to what to 


- direct 

ft 
K 
& 
do? 

A * Yes, our attorney thought that it would probably be wise 
take a patent license under it. 

Did you then go back to Mr. O'Donnell? 

and we negotiated a license. 

You negotiated a license agreement? 

Yes . 

I show you a document marked Plaintiff's Exhibit 76 and 
ask you whether you recognize it? 

A. Yes. 

Q. Is- that a copy of the license agreement that was 

ultimately executed? 
ft. Yes , it is. 

& That license agreement refers to existing patents, and 

u have testified that the patent issued on June 6, 1978; 


& 

A. 

& 

A. 

& 


y o 1 


you 


knew about that at the time. 


It also refers to 


a Pplications , right? 


yes, it does 


ibi 
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^ I t also provides for an assignment by Stern Electronics 

kall.y of a different patent, a patent relating to video 


slot 


A 


Machines? 


Yes r it does, yes, 

Q by the way, at this point, did you know that the patent 

th *t had issued to Bally was the Nutting-Frederiksen patent? 

I vaguely remembered Nutting is a name in it, 

r rederiksen I don’t. 

Q Was the agreement, Plaintiff's Exhibit 76, executed on 

about the date it bears, October 25 , 1978 , by 1' r. O'Donnel 
on behalf of Bally and you on behalf of Stern? 

A Yes . 

Q Did Stern Electronics thereafter manufacture computer 

controlled pinball games under this license? 

Yes, we did. 

How many games did you manufacture? 

About 60,000. 

Did you pay royalties to Bally 
y e s r y e s , we drd. 

— under the license on 

those games? 

yes, we did. 

Approximately in what amount? 

Rpout three-quarters of a . . 

* mi l lion dollars. 

it t„. ti»o you «« Jtes the iicena(!> you were 

t oatant that had issued 
£ the * rj -ght? 


A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 
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- direct 






Ye 


s . 


° Were you also aware that Bally nad at least one other 

a vpli cation on file with respect to a computer controlled 
Pinb *ll game ? 

A Ves, i was aware of it. Mr. O'Donnell had told ire 

that. 

^ Was your — — when you consul ted your o utorn^y ana he 

advised you to take a license, did you show him the patent 

4 

"that had issued on June 6th? 

A I know we showed him that patent, sure, of course. 

Q At that time had any other patent issued? 

A Not to my knowledge, no. 

Q Can you say whether your reason for entering into the 

agreement was the issued patent or any application that may 
have been on file? 

A Well , certainly the issued patent is what we were 

concerned with at that point. We also did not want to find 
that there was something else afterwards that was 


going 


to — after we signed 


one 


license agreement and have anotner license agreement coming 

up, ^ 1 WaS n0t faniUar *ith the application. I do not 
rein ember if "V attorney w as or not. 


The existi 


n? Pats nt was the one that was our 


first concern. 


„ R . TONE: May I h 

a moment, your uonoi 


3 

2 b u c * 

1 j 

Stern - direct 
- cross 


THE COURT: ¥eS • 

2 j 

(kricf interruption. ) 

3 

I 0 »E. '' e ° £fer 

4 

Ex'' * • 

Au ‘ L ‘ J,L t 76 into evidence. 

5 

r* -5 a h t # that is received. 

THE COURT: All «gnw 

6 

. , .. 44 . 7 ir was received into evidence.) 

(Plaintiff's Exhibit 70 was 

7 

.. £, lt .fhpr direct exaruina tion . 

MR. TONE: No furtner 

8 

CROSS EXAMINATION 

9 

BY MR. GOLDENBEEG; 

10 

Q Kr. Stern, if I understood you correctly, you ire t with 

11 

Mr. O'Donnell on the day the Nutting and Frederiksen patent 

12 

i s s ued? 

13 

A That is what he had told us. He told us that it issued 

14 

that day,. j 

15 

q He told you it was that day. 

16 

Now, in the course of that meeting, did you 

17 

tell Mr. O'Donnell that you had had the Bally solid state 

18 

pinball game reverse engineered? 

19 

I am sure by that time he knew it. 

20 


21 


22 


23 


24 


25 



Stern 


- cross 


2b I 0 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q 

A 

A 


Y °u were on the market with it at that point? 

Yes . 

How long had you been on the market with it? 

Sir, we first showed - we showed our game, it was a 
game called Pinball, at the AMOA show, would have been '77, 
fan of '77. 

Q That AMOA show is usually in the latter part of October. 
^ Yes . 

Q -- early November? 

A Yes. 

Q Of each year, 

A I believe those are the dates. 

THE COURT: I-'ve never heard the phrase reverse 
engineer" before. Does it mean copy? 

MR. GOLDENBERG: Copy. 

THE WITNESS: Yes. 

THE COURT: It's a little more sanitary sounding 


than — 


: opy» y° ur 


the WITNESS: I t . s a little Mt more dlfflcult 
Honor • 


t c 


s et 
all 


it is more than 

Pying, because you can copy 

■p orinted circuit boards fai^o imow 

of P rA 1 a ir ly easily if you know 

j a f K am 


whe 


chips do on them. 


chip* 


is 


to 


get 


Ihe problem th.p ls to g>t tho>e p.rtlcu!®, 
tn .t bo.rd to ao whlt jou ^ to do _ ,« 


Stern 


cross 


" h< "-e reverse engineering <=»»« i»‘° P1*J- 
BY Mr 

* GOLDENBERG: 

^ ^ou copied the Bally circuit configuration, didn't you? 

A Yq 

Xes > we did. 

Q And you even copied their computer program, didn't you? 

A w e didn't copy the computer program. We reverse engin- 
eered it. 

If we had copied their computer program, then our ; 
game would only have run their game. 

Q I understand. You made such changes as were necessary 
to permit the Stern game to be run. 

A What we did, first of all, there were some minor changes 
in the printed circuit boards themselves, which are not of 
any significance, as I understand it . 

But what we did is, we found out how their system 
ran, how their -- their computer program ran the system, and 
then we wrote a new program to run the system to do something 
else . 

It's not just merely a matter of changing, as you 
know, because you've got to get into the whole thing. 

Did you ask for the meeting with Mr . O'Donnell? 


q What led you to ask fo r that meeting? 

A TalK about, you know, so me ^ ^ knowledge that they 


had a 


patent application p.na lng- ^ ^ tnought lt ... 
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k° u t ti me we tied up any loose ends in that respect, if 
ther = were any. 

I really don't remember anything else it did. 

^ in the course of that meeting did Mr. O'Donnell tell 
you that Bally had filed suit or was about to file suit 
a eainst Williams and Gottlieb? 

A He might have. He might well have, 1 don't remember 
f °r sure, but it starts to -- it rings a little bell. 

Q So would it be a fair statement that on that day you 
had a genuine concern that your company was going to be th< 
subject of a lawsuit? 

A Oh, absolutely. Absolutely. 

Q Was an actual threat of litigation made? 


q But it was a belief that you had? 

A There was no threat of litigation made at that time, 

and there was a belief that at some point in time certainly 
we 'd have to fall in with everybody else. 

The question then was whether or not we wanted to 
be to fall m with everybody else, or we wanted to, which 

would be sued, as the ca se may be , ^ ^ take a 


under the patent. 

license 

Very honestly, i thl . little 

lnk We would have been a little 

inter being sued. We weren't * at the time, 

bit late* en t very important at tne 




«~2b 


2b I 3 


Stern - cross 


Now, you said you consulted with your attorney? 


Ves . 

Q T his was following the meeting with Mr. O'Donnell? 

A Ves. 

Were there any meetings with your -- any consultations 
wi th your attorney prior to that meeting? 

A I really don't remember. I believe we mentioned it in 

passing, but I don't think it w as any great discussion. 

Ho might have been the one that told ire abou J 
it, I really don't remember. 

Q I take it your attorney was a patent attorney? 

A George Gerstman. 

Q And how many meetings did you have with your patent 

attorney? 

I don t know. We had many meetings on various sub- 
jects. I honestly don't remember. 

Q On this subject. 

I don't know, a number. 

A 

q More than one? 

A Sure. 

Q DO y ° U kn ° W Wh6ther 0r not he undertook any investiga- 
tion Prior to giving you any kind Qf ^ ^ what to do ? 

He did some investigation. I can . t tell you to what 


extant. 


D id h e do a - reat de *l? 


Stern - cross 


I 4 


1 don't know the answer to that. 

D ° you remember the size of your bill? 


A No. Too big> But then they’re always too big, aren't 

Q How lone after the meeting with Mr. O’Donnell did you 

rece iva this advice that it would be in your interest to 
G nter into the license agreement? 

A I don’t remember the time frame. 

Q Was that one month or — 


re ce i 


Probably. I really don't remember the time fr 


ane . 


s a long time ago. 


Q Well, it was sometime between the issue date of the 

patent and the signing of the agreement, which I think is 
October 5. Is that correct? 

A Yes - Yes * 

q And I take it it took a bit of time to negotiate the 

terms of the license agreement? 

A Yes - 

q »»* t;,er ' 3 S °” e ° thet collateral controversy involved 

during that period - 

A NO# 

Q — 1 n ° tiCe ^ the UC6nse agreement there's an assign- 

- * patent from a Mr. 

ruent o f a p 

Oiogess- 

A 

oi°g eSS * i 
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1 b 


A 

That was a patent on a slot machine, video slot machine, 
that Hally had once taken a — my understanding is, they had 
° nce taken an option on the patent, which had since expired. 


b u 


It 


the Y apparently wore still interested in it. 

We -- and it was additional consideration. 
w *3 not, you know, it was not something we were going to 
Pursue, and it was something in their field. There was no 

controversy about it. 

Q Would it be a fair statement, sir, at the time you macio 

the decision to enter into a license agreement, that the 
p r incipal consideration in your mind that this really seemed 
to you to be the most reasonable economic course to take 
from your company’s poi-nt of view? 

A We 'felt it was the most reasonable economic course. 

We also felt that, based on what George, or Mr. Gerstman 
said, that there v/ere numerous claims, that he thought that 
the likelihood that they d prevail. Bally would prevail on 

^ or all of them was good, 

some 

Ana in dollars and cents, certainly it made 
ore sense to do that than to enter into litigation. And 


m 
we 

Q 


re not exactly litigators, to start wi 
I do . 

These other cl ail . 


th , as you know, 


were claims other than 


P 

A 


atent 


c iairr-s ? 


no. Patent claims. T , , . he number 

NO/ nu I'm talking about the 



Stern 


cross 


'tib I L 


Of 

a ims i n the patent itself. 

It was basically a matter of the number of 

' the value of the claims in his mind versus the 
ec °nomi Cs # 
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Stern - cross 


***• GOLDENBERG: I have no further questions of this 
Wit »es s . 

***• LYNCH: 

• Stern, I show you a copy of what I have marked as 
E *hibi t 12 -dd, may it please the Court, your Honor. 

Can you identify that document for the Court, sir? 
Y es, this is a letter which I sent out to our distrib- 
utors, announcing that we had a solid state pinball machine 
a nd that it used basically the same circuitry and the boards 
are interchangeable between Stern and Bally. 

0* The second paragraph, second sentence, says -- 
Yep. 

Our electronic pinballs use a system that is 
the same as Bally's," correct? 

It goes on to say, "...except that we have used more 
reliable components in some places," which really wasn't 
the truth. 

I mean, we had made somo 

roe minor changes, but it was 

i ra lly the same system. T t ^ 

icax y 1 1 was mterchaneable. , 

X laugh because that- ~ . . 

particular phrase got me a lot 

f laughi n 9 at ' sha11 we s ay. 

nnt your system was literan, 

BU y !n ter changeable board for 

wi th Bally 1 s? 


bas; 


Q. 

board 

JL 

& 


Ahs 

one 


olutely 


,f the advantages thi s 


forded you was 


that rather 
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*-han 
c °ui d 


Gaining your own service people. Bally 's service people 


Se rvice Stern machines? 


No 


chai 


.. . . and parts ' in the field were inter- 

question about it, ^ 

ngeabie.. Therefore, we didn't have to supply extra 
Print ed circuit boards to keep our machines running. 

As a matter of fact, you know, the same technicians 

c °uld work on either machine. 

It is actually what we call a stroke of the 
obvious, instead of re-inventing the wheel. There was a 
perfectly acceptable system out there. It was the fastest 
system for us to get into because we could reverse engineer 
that faster than we could turn around and design a whole new 
system, and for marketing purposes, it just made the most 
sense to have something that the operator is already familiar 
with. He liked that system. 

q Was this about the time when you first were bringing 
this onto the market? 

This was the time when we were first bringing it to the 

market, Y* s ' sir ‘ 

Q you testified, Mr. Stern, that there was a time when you 


had 


first conversation, i beli 


ev e, with Mr. O’Donnell/ 


, bW e Mr. o'Donn.H told you he hafl ^ ippllc>ti „. 

UO, 1 said that fitst conversation was whan he told 


us 
was 


+. he patent had issued that- ^ an fi v that 

that v that day, and apparently 

Jun e. That was after 


came out with our 9 arie * 
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there ever a conversation before that that you had 
Wi 

Ealiy individuals where there was an indication that 

they have a patent that would affect you when and if it 

iss Ued? 

K 

T here might be. I don't remember. 

Again, I knew there was a patent application. I 
^ ^ remember how or where X heard — — it was pretty common 
knowledge within the industry. It was no great secret. 

0* Was it common knowledge at the time that you came out 
with your letter to distributors, 12-DD? 

A. Might have been. I don't remember. Might well have been 
Q. In the third paragraph of Exhibit 12-DD, it says, "None 
of the above advantages , " those are, I guess, the advantages 
of identicality with Bally. 

A. Yes. 
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’ Q (Continuing) "...go along with other pinball lires." 

2 Would you explain to the Court what that means? 

3 A rri. . . „ a letter, wasn't it? 

■‘‘His was a heck or » 

4 What we were saying is we were the only pinball 

5 company, other than Bally, of course, we were the only pin- 

6 b &ll company that was not re-inventing the wheel, as 1 said 

7 before, but that we had a system that the operator was 

8 familiar with. The spares were already in the field. The 
8 test fixtures were already in the field. The system could 

10 be easily worked on by people who were already familiar with 

11 it, and it also, by the way, allowed us to he the second com- 

12 pany out in the field with a solid state pinball machine, 

13 being as we were both the ycungest company, we were the 

14 second company. 

15 q The system that you reverse engineered or copied, do 


15 Q 

16 you 


remember which Bally machine-- 


19 ft 


A No, I don't. I really don't remember which machine we 
h ad to copy it from. 

q When you took your license, did your attorney or anyone 


20 else ask to survey the Baiiy patent properties, including 

21 the ,»*•»* 


23 we 


24 q 


had 


I don't remember .bout the patent ap pl i c .tlon. I 
Ld looked at the patent it Eelf- 

I. It t.u to eey, Mr. stern, th .t on. of your objec- 


25 tives 


taking this license, 0r 


°ne of you 


r objectives 


Stern 


- cross 


2.b2 I 


ado Pting the Bally system was to get into the market quickly, 

Cor rect? 

A Absolutely. 

Q At the time that you took the Bally license, you did 
*n°w that any evldenc e in any litigation would prove that 

^ern had basically copied the entire Bally system, correct? 

A I knew that. On the other hand, I also knew that -- 
first of all, I was not - what we wanted was a license under 
the patent. It was not very likely — copying of electronic 
systems goes on all the time, and also I would think that we 
would have been estopped from -- we borrowed the machine 
from Bally that we copied, so I don’t think there would have 
been any problem with that. 

Our concern was the license, was the patent. 

MR. LYNCH: I have no further questions. 

MR. TONE: Your Honor, we have no redirect. 

THE COURT: AH right. 

(Witness excused.) 

MR. TONE: We ask leave to recall Thomas Neuman 
for s ome very short testimony which should have been included 

„ oriei nal direct, 
in our ° & 

THE COURT: An right. 

MR . TONE: I said Thomas Neuman. I meant Thomas 
X mis-sp° ke • 

Niem» n * 

(Brlef interruption) 


- o 


Nieman 


- direct 
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Was that document prepared from records kept by Bally in 


the 4 business? 

rQ inary course of u 

K 
0. 


y es , sir. 

Is it correct to say that what that adds to your previou: 
te stimony i s a conversion of units to dollars? 

*• Yes , sir. It gives you the gross revenues, the sales of 
those units and then calculates the average sale price per 
unit during the course of that year. 

0- Next, Mr. Nieman, I hand you a Xerox copy of Plaintiff's 
Exhibit 464 , which purports to be a copy of an article from a 
trade magazine known as Playmeter. 

Do you recognize it? 

A. I recognize Playmeter magazine, and this appears to be 
their annual survey. 

From what issue of Playmeter magazine? 

It is marked at the bottom, as November '78, what they 
refer to as the 1978 survey. 

& Tell us what Playmeter magazine is? 

K playmeter magazine is a trade journal within the industrj 

t X think would be considered the most active 


0 f two tha- 


, nd « llable tr * ae within the industry . 

: ,de survey. n»d e by P layBeler Bagazl „ e „ 


a 

nd put 

q n* ^ '-vs*, mo^a uxiiw "* 

llsh .d i» isSU ” S ° f ^ generally used and r.li*< 

Upon W P S ” 0nS game industry? 

certainly verp , we reac 

W eU' they C re *sed by us at Bally • we 

|A. 


Nieman 


direct 
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w ith 


information that was generated out of 

9rea t interest the 


3 t. mieresi. 

survevc ^ and other trade journals. 

e Ys like this one ana 

■^nrpssion in conversations with 
It would be my impressio 


I- «WV**'* " - 

fv i . j„ efrv being distributors or 

° ther people within the industry, Dei g 

_ . . 


some- 


r'-^^xc wi uuu 

. they also read those surveys 
Ul »es possibly operators, that rney 

, them the credibility that 

a nd that to some extent, they gave them t 

We obviously did. 

0- Can 


. . h „ r the article before you is an actual 
you say whether tne 

copy of the article from the magazine? 

, k e* a Yprox of the pages from the 
A. Well, it appears to be a Xerox 

magazine, yes. 

MR. TONE: If the Court please, we offer Plaintiff's 
Exhibits 470 and 464. • 

MR'. GOLDENBERG: Your Honor, we object to that. I do not 

think it comes within the - 

Could you tell me what rule you are quoting? 

TONE j Yes. We are relying upon Rule 803 (17)/ 
snorts commercial publications. 

itiarke t 

I will quote from the rule now, if I may, Y our 


3onOf 2 


.•Market quotations, tabulations, lists, 

. ^ctories, or other published compilations general 

uS ed and relied UP ° n bY the Public or by persons 
. ,1 ar occupations . , . •• 

P artlC i f f ies 

Th e Advisory Committee note to the rule am P 


252b 


1 

U ttl e . It speaks of — it refers to Section 1702 of 


2 

W 5 

9more r and it speaks of newspaper market reports, telephone 


3 

■^rectories, and city directories. 


4 

Then it says: 


5 

"The basis of trustworthiness is general 


6 

reliance by the public or by a particular segment of it. 


7 

and the motivation of the compiler to foster reliance 


8 

by being accurate." 


9 

Our submission is that this is a market report. 


10 

a survey report of market conditions, that it falls within 


11 

this exception under Rule 803 , that the compilers of the 


12 

report at the time had no interest in this litigation or 


13 

any litigation like it*and were attempting to develop figures 


14 

useful to the various segments of the industry who might want 


15 

that information. 


16 


1 

17 



18 



19 



20 



21 



22 

, 


23 

' 


24 



25 
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Aleman 


- direct 


MR. GOLDENBERG: Y° ur H ° n ° r ' if * *** ' 1 thlnk Nearly 

the exception that the rule was intended to apply to was such 
otters as business directories, Dow Jones stock market 
re Ports as to prices of stock on markets. It was intended 
to apply to that kind 0 f thing. 

A survey of any kind wherein the source of the 
information is not known and, indeed, I think the evidence 
You have heard also falls far short of showing reliance on 
this kind of thing. 

We know, for instance, there are other magazines 
with other i different surveys. I do not think that this came 
within -- was within the thinking of the committee. 

I also believe that there really is a large well- 
established body of law even following the enactment of the 
Federal Rules of Evidence, that if you are going to rely on 
surveys, you have got to prove the survey. And I am not 
talking about tabulations. But you have got to put on the 
stand the person who took the survey, how the data was 
gathered, what his responses were, and so forth. 

1 d ° n0t b6lieVe tha t Plaintiffs could really fi»* 
a case where any kind of survey evidence was admitted under 
thi s provision of the Rules of Evidence. 

John? 

MS- Th “ Surv «l'. your Honor, inaic« tes * 12 

t response from P .OP» 


percen 


‘ponse from 
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° n its face. 


The survey, for all I know, could be based on 
-^formation at i eas t in part from Bally and its distributors. 

What the questions were, what the basis of the 

answers were, and why there is only a 12 percent as indicated 
in Column 1 -- a 12 percent response. Column 1, the bottom of 
th e second paragraph, your Honor. We have a 12 percent 

response . 

This is like, your Honor, each individual publica- 
tion deciding to tell you what the number one record is. 

As Mr. Goldenberg says, there are surveys. There 
is information like this, as I understand it, available from 
virtually every trade publication. That does not make it 
evidence of what was occurring in the market at that time. 

It is purely hearsay. 

MR. TONE: If the Court please, the exhibit falls within 

the exception. The exception is not limited to stock market 

reports and other similar compilations. it, in fact, has a 

general catch-all or other published computations. 

what counsel say goes to ^ ^ might be 

given to the evidence, but ln this flald< th ^ ^ „„ ..rt.t 
igur.e available except *!,»„. pr< , pare<J on ^ 


The 


rxf>r i n which the survey _ weight, 

manne s prepared goes to its 


Ibut 1 think n0t t0 itS ad,t,iSSibil ity. 

rOLDENBERG: Your Honor T ro 

MR- ' 1 think it goes to 
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^^^issibiii^y If Plaintiff wanted it to introduce survey 
evi <ience i n this case, they could have taken a survey. a 
SUr Vey could have been conducted. We then would have had the 
°PPor tunity to cross examine the taker of the survey and give 
the Court a chance to assess its reliability. 

It really is denied that in this situation. It 

9oes to far more than weight. 

THE COURT: I am looking for something I thought was in 

here, but I cannot find it. 

Isn't there a reference to surveys in the rule? 

There does not seem to be a separate exception in Rule 803 

12 for it. Is it someplace else? 

13 MR. TONE : Your Honor has struck a chord. I am looking 

14 myself . " 

15 MR. GOLDENBERG: I looked in the index. I found some- 

16 thing about land surveys. 

17 the court: I have received surveys in evidence before, 

18 and it is recollection that I referred to some rule that 

19 W as specific to surveys. 

MR. TONES Yes. 

20 

2 , TBE MOTT: If there 1. such a ^ ^ ^ „ ould 

22 indie 3 te <* at th * • X “ Ptlo '> « .re d e eli ng vith h .r. is 

t-hing different. 

23 someth 

GOLDENBERG: Can i n, ake Honor? 

MR - a suggestion, y our H 


We are 9 ° 


. ng to be resuming nixt ^ x ta)ce it you 
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have done all that you intend to do with this witness at this 

tinie? 

mt, • r-ioht. I am ready to conclude the 

MR. TONE: That is right. 

d * 

lr ect examination. 

it be perhaps expeditious if you 
MR. GOLDENBERG: Would U ue r 

»'« to roservo ruling and then by next Monday each party 
could anb.it whatever it hae in support of its view, hopefully 

short? 

THE COURT: Well, I think this meets the description of 
a published compilation. The question is whether it is 
generally used and relied upon by persons in these occupations 
Now, if it is, then I suppose that it may be a hap- 
hazard kind of thing that would not render it inadmissible. 

It might be inadmissible under 403 , which means unreliable, 
but this exception makes it non-hearsay or at least an 
exception to the hearsay. 


Nieman - — “ 2b3U 

Let's assume you've got an occupation that 

has °ne trade journal run by a very slipshod operation, and 
the * up with statistics that are little better than 

n ° th ihg, but they are a little better than nothing, so that 
the occupation relies upon them, the trade relies on it, that's 
al1 there is, it's the only game in town. 

I think that would be admissible under this 

e xception to the rule. 

MR. LYNCH: Your Honor, I suggest to the Court 
that reliance means that you rely on it as authoritative 

THE COURT: Now, what we're missing here, I think, 
is a strong statement to the effect that this is relied cn . 
Let's explore that a little more with this witness. 

I think he said that, but let's find out a 
little bit more about that. i mean, we all know, I think, 
that there’s a publication in the phonograph record industry, 
at least there used to be -- what was it called? 

MR. GOLDENBERC: Billboard Magazine -- 
the COURT: -- Bili board> 

MR. GOLDENBERC; And Cashbox , s Qne . 

THE COURT. hasn't there something called Downbeat 
H-hing l ike that? 

or something 

M think Downbeat is gone. 

THE COURT: It wa a So „ . out of 

A SO unreliable it went out 

hub i ne eS * 
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2b3 


Nieman 

Let's find out — is this the Billboard of 


electronic game industry? 


MR. GOLDE 


\ t BERG: My understanding, it's one of 


th 


e Publications, but perhaps 

MR. TONE: Very well 


Mr. Nieman is -- 


BY MR. TONE; 

n n - judge's question, Mr. Nieman? 

^ Can you respond to the juuj 

A Over the past four or five years there's been a number 

<=f publications that have attempted to address tnenselves to 

the coin operated amusement industry. 

Two publications have really surfaced as, 
repeatedly as the strongest of the two, and are looked at and 
viewed by the industry, as the sources for the industry: 
Playmet^er is one and Replay is another one. 
q You said the last four or five years. 

Tnis article is a little earlier than that, 

X think. 

Tt's 1978. 

A ^ 

Q 19 ?8 - 50 1 aSk y0U What - I ask you the same question 

ith respect to the year 1978 . 

Well* in 19 78 there was probably four periodicals that 

woU ld fall under the classif ication ag journals to the 

industry* And again 1 WOuld say tWo of those fou r were 
via wed as far better sou rc es than the other two, 
uld bave beCn Playmet6r and Replay . 


w 

A 


and those 


two 


wo’ 
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the COURT: well, I ' * V° in <3 to receive it under 
e ®03.17, But that rule refers only to compilations -- 
"dotations, tabulations, lists, directories, or other 

' u °Ushed compilations . " 

There's a lot of text material which I don't 

think meets any of those descriptions. 

I'll accept the compilations, the lists, the 
charts and any text that is necessary to understand what the 
charts are supposed to mean. 

But any of the commentary that's contained 
in the text, I won't receive that because I don't think that 
comes within the rule. 


MR. TONE: Very well. That concludes the di 

examination, your Honor. 

THE COURT: Any cross? 

2'iR, TONE: I take it vrmv t t ^ 

it your honor received the 

other exhibit. I offered two, th 

THE COURT: Ye 

prepared by you or under your s 
TIIE WITNESS: y es 


rect 


e other was a -- 
s - Now, this w 


as made, 470 was 

upervision there -- 
' sir. 

C ° UET: - th ‘« at s . Uy? 

THE WITNESS: Y eSf 

' under counsel's request 

the COURT: It' 


Hot 


rea U y a 


_ a business record, hut 

_ it’s based on busi ne 
X ass urne 


re< 


* cords. It's a summary* 
HR. TONE: we e 3tab on 

is ned that it was base 


Nieman - direct 

- cross 

trie I-. . -t t did not ask tiie witness whether he 

^^sincss records . 

h ad Prepared it. I should have, but your Honor has cleared 
th at up- 

i c. something that was prepared 
TIIE COURT: This 1 * 

at Bally based on their books and records? 

THE WITNESS; Yes, sir. 

for its accuracy. 

THE COURT: And you v 

„ „ i conpiled it. 

THF. WITNESS: Yes, Sir . 

THE COURT; You personally conpiled ± - . 

THE WITNESS: Yes, sir. 

THE COURT: Okay. 

MR. TONE: I asked him whether counsel asked him 

to do it, and then I didn't ask the question establishing 

he did it. Thank you. 

CROSS EXAMINATION 

B Y MR. GOLDENBERG: 

q Mr. Nieman, do you know whether or not any of the 

'nball games sold by Bally and appearing in the tabulation 

rvhibit 470 incorporate the invention of the Nutting ana 

in 

^riksen patent? 
f reder i 

Sir, 1 d0 n0t kn ° W f ° r sure - It is my impression, 

A 

not a technical person. 
t I am 11 ^ 


bUt po y°“ ” ir ' “ hSth ' r « not they incorporate the 

° 0 t any other patent? 

^ i o u 

t would not know Bpecif icaUy which patents tney ° 

A 
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2S22 

m mod afternoon, Mr. Nieman. 

THE COURT: 0° oa 

r.nod afternoon, your Honor. 

THE WITNESS: Gooa 

THE COURT: You may be seated. 

nr^NTTUP'S WITNESS, PREVIOUSLY SWORN 
THOMAS S. NIEMAN, PLAINT I* * 

direct examination 

MR. TONE: 

Q Mr. Nieman, you testified here previously, did you not? 
^ Yes , sir . 

Q Can you identify a chart which I am handing you and 
which has been marked as Plaintiff's Exhibit 470. 

A Yes, I am familiar with this. 


Did you prepare that at the request of counsel for 


Bally? 

A Yes*, sir, I did. 
q What does it purport to show? 

A What it does is compile information for the following: 

For the years 1974 through * 8 l it gives you the 
production numbers of pinball units manufactured by Bally; 

.7 4. through '82 gives you the unit sales figures; and the far 
right-hand column gives you the gross revenues generated on 
sales of those figures; and one C ol Umn over> the aver age 

ge llihg P rlce per Un ’ calc ulated annually W hat the average 
for during that year. 

unit s° ld 


25 
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I nr* a ~ Your voice dropped, 

x am sorry, sir. 1UUA 


2b3b 


A *7 * ** ““ 

A ^o ur first question in regard to did they Include games 
ma ^factured under the Nutting patent, my response was they 

include. I didn't mean to infer that all of them on this 
re P°rt included the Nutting. Some of those that were built 
in the electromechanical format I do not believe would have 

included . 

Q Do you believe solid state patents included in this 
tabulation incorporate the invention of the Nutting and 
Frederiksen Patent? 

A Yes, sir, I believe that the electronic machines in- 
cluded in this tabulation do include that. 

Q What do you understand the invention of the Nutting 
and Fred-eriksen patent to be? 

A I believe that it was included in all our production 
of electronic machines. 

9 I appreciate that, sir, but .. A11 rlghtj ut m> ^ you 

What 1. the basis of your belief that the solid state 

„achlnes incorporate the N„t„ ng and Prederlksen patentr 

A Being told by those that are enters. 

9 SO “ 8l " Ply " h,t “°»«hody told you ? 

A IeS ’ Slr ' 

a nn 1 1 Know that of VOllw * 

9 YOU son your ow„ personal Knowledge? 

sir, I t™' 1 ' 


pidn 


•* SOme60d: ' * 1S ° UU YOU that the .Olid state 


Nleman 


- cross 


3b3b 


B ' Rch in es also lnclude the invention of Bracha and Englehardt? 


A 1 am to understand that some 

re if an machines do, and agai 


machines do, and I am not 


and again via someone telling me 


not from my knowledge* 

^ ^nd again someone told you that. 

Now, Bally marks patent numbers on its products, 

d ° es it not? 

Don't they put a label in there saying what 
patents are involved in the particular product? 

A Again, sir, it is my understanding, but that is not an 
area where I was directly involved, so it would be difficult 
for me to testify from first hand. 

It is my understanding that they do, but 
Q Have you ever looked in the back box of a Bally pinball 
game and seen a patent label? 

A I believe I have, sir, yes, sir. 

Q I s how yOU a docuraent that we have identified as 

Defendants' Exhibit 12-CC and a sk you lf that i s not a 
facsimile of the patent label that Bally uses in some of 

. _ ^ V, o T 1 


its 


solid State pinball games? 


I lf thtlt 

you «"'* « c °e" lze *. such? 


agf 


eemei 


*®- ‘» U >*" BER0: *u right , 1 40 h.li.v. .. *" 

between th. P«U,. th>t ^ Ex|lll>lt 12-CC 1 . 
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&S a Patent narking label in at least some of Bany B solid 

stat^ 

Pinball games. 


MR. TONE: That is correct, your Honor. 

MR. GOLDENBERG: 1 have no further Questions. 

BY MR. LYNCH: 

^ One thing, Mr. Nieman. Do you know the period of time 
that is covered by the compilation included in 464, the 
^laymeter survey? 

^ Well, they publish it on an annual basis, and they re- 
fer to them as an annual survey. They send out their ques- 
tionnaires at one point in time, collect them, and then 
compilate the information and publish it in this November 
issue. 

Q They publish it in the November issue. 

Do you know from people in the industry what you 
would regard as the year period that this survey would be 
applicable, mid '77 to mid ' 78 ? 

A Well, within the IMu.tr, It consldered appllcal)le 

from November previous to »ove„, er then ^ u ^ prlntad . 
minting dates are rean v 

The P rl 1 erenced as the point of the 

_ v though the actual informatirn 
survey* ation i s collected during a 

,et time during that 12 -m 0nth pep 


pres' 




N ieman 


cross 


LP 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


you know when that time was. 

A I don't recall exactly. * have discussed this with 
Pl& ym e ter in the past, but the exact period of time that 
thQ y let their questionnaire sit out there, I wouldn't be 
able to testify. 

^ W e know the Nutting and Frederiksen patent issued in 

^une I978. 


Did this survey have to do with a time before the 
Nutting and Frederiksen patent issued? 

^ It is my understanding that they collect their infor- 
mation far closer to publishing date. So it would be my 
impression the information would have been collected, the 
questionnaires disseminated and collected at a time after 
June. 


Q. Yes > dut it would have covered a period going well 
prior to June, correct? 

A As far as the t0tal inf °rmatlon concerned, again I 

« vonre it from November of » 7 ft 
reference 1 or 7B through November of — 

November of '77 through No,e, ber „ , 78 . 

Rut y° u know that the informat ir, 

Q ° ^° n is probably only 

curre 

like 


when 


+ as of September or August „ „ 

° r October or something 

th»t because of the ti me lag? 

ot is when they c °llected . 

Th&t 1 e!l the actual data. That i 

questionnaires were q, „ . 

the 9 Ssej nlnated and collected. 


MB. LYNCH: N ° fu r ther 


questions, your Honor 


Nieman - cross 

MR. TONE: No redirect, your Honor. 
THE COURT: All right, thank you. 




ma ke a n 


a-n off 


those ? 


(Witness excused . ) 

MR. TONE: If the Court please, Ms. Sigel win 
an offering of documents to he sure that we have made 
'fer of everything that should be offered. 

THE COURT: Do you have a typewritten list of 


MS. SIGEL: I could. 

THE COURT: Well, what would you prefer? 

MS. SIGEL: If you would prefer that, I could cer- 


tainly do that 


THE COURT: Or could we just borrow -- make a Xerox 
of that list? 

MS. SIGEL: You wouldn't be able to understand it. 

THE COURT: Oh. Well . I 

well, whatever is -- how long is id 

going to take you to read that. 

MS. SIGEL: I think the-*- * I 

k th *t for time's sake, I will 

« us t bring in a typewritten copy of i * „ „ 

Jus or it; and we will have it 

for y° u Monday * 

THE COURT: Okay, wh 

n t we do that. 

MS. SIGEL: Okay. 

MR. TONE: Pine. 

MR. LYNCH: Your Ho 

r > I would also like to off 
4 t s • I have a lig+ I 

’ 1 will tave it typed up. 


some 
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The s e are exhiblts that have already been referred to. 

THE COURT: Let's do It the same way. Each just 
s hbmit a u st of your exhibits, and I think I have received 

eVery thing, haven't I, practically? 

MR. TONE: I think you have, your Honor, everything 

that has been offered. There may be some things that -- 

MS. SIGEL: Deposition designations. 

MR. TONE: - that have not been offered, depositions, 
for example. That is the major item, I think. 

THE COURT: Okay. 

MR. TONE: That concludes all of our case, except 
this clean-up of exhibits and Professor Kayton. Your Honor 
will recall that Professor Kayton will be here Monday 


14 morning. 


THE COURT: Right. 


16 MR* GOLDENBERG: So there is no question, sir, but 

17 there is Just one remaining witness. Professor Kayton? 

MR. TONE: Yes. 

18 

„ 00raT! Someth ing I „ onld llte you to sddre ss, 

20 and I don't ‘“’ OW “ h ‘° “dressed In the briefs 

2t filed thus f ar an l I have forgotten It, Just 

22 remind me- " d th “ “ ’""tlon of the person of ordinary 

, ln the art. 

23 3 ^ 

It seems to me that „ hlle tM< case le by no means 
. ih this respeot, It do es pf altu etlon where 

26 u niq ue 


23 S 
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^ Per 

0 On having a license to practice the particular pro- 

e 5 c* 

ton 5 for example, electronic engineering > may have no 
kii:i at an in the actual art, which is for purposes of 

(Jig 

Uss ion, we will say, the blending of the computer with 
pl nban machine. 
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^b 4 2 

And the questions that I was asking of the witness 

Corning — 

SCHNAYER: Mr. Englehardt. 

t HE COURT: — Mr. Englehardt, were in part directed 

this matter: 

Is the person of ordinary skill in this art a person 
Who is quite sophisticated in electronics and digital logic 
specif ical !y f and who has acquired an extensive knowledge of 
Pinball games or, on the other hand, a person with extensive 
knowledge of pinball games who has acquired great familiarity 

with electronics and digital logic. 

I suppose there must be lots of cases that deal with 
arcane subjects and talk about who you're referring to when 
you talk about a person of ordinary skill in the art or arts 
or whatever it is. And you're probably familiar with the 

law on that. 

I just don't have it at my fingertips, and if y° u 
me some help on that, I'd appreciate it. 


can 


give 


MR 


indee A, 


GOL DENBERG: Judge, I think there are such cases- 

.,.•11 give them to you. 
we wu-i 

And I think what you hav e seen here is really a » 


s on 


t o 


f 3 


ur 


c ommon occurrence, that is, as electronics has 

aS * t becomes itself more sophisticated, 


come 

more 


in to ' avail able/ econ omical/ it has entered 

tiVelY it didn't exist before. 

vt* eXe 
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And so this matter of bringing a knowledge of 
Glec troni cs and then to a specific industry or technology and 
lts Problem, is a matter to which the Courts have addressed 
th emsei ves . And x thin k we could find guidance for you in 

the <3ec isions of the Courts. 

the COURT: Well, even if they don't deal with electron- 
ics r there must be cases where more than one subject matter 
was required to understand the invention, and the courts must 
have talked about this person of ordinary skill in 
the art in the context of such inventions. 

All right. I'll see you then a week from yesterday, 
this coining Monday. 

MR. TONE: Right.. 

THE COURT: At 9:30. 

MR. TONE: Very well. I might only add/ yQur 
that the pretrial memorandum we filed contains a discussion 
of the law, and I think a discussion on the subject of persons 
of ordinary skill in the art. 


But I guess I'd have to 


9 o back and read it to see 


whe 


th er it ' 3 directly res P°nsiv e to 


your Honor's questions. 

COURT: Yes, I'll be r(Sa j. 

ln 9 those briefs myself 

_,riw and Monday , I hop e . 

between now p , and lf it , s in there already 


fo 


plaintiff* y° u °hviousiw 

r the P 1 y Won't have to do anything 


more 


on 


MB 


it 


TONE: Meanwhile, We , u 


fake another look at 


it and 


^b4‘^ 


f t0 »o P pl« ent that - 

1 we'll probably want ^ 

. ht fine. Thank you. 

2 THE COURT: All rig 

^ ..-p your Honor? 

3 MR. TONE: At what 

4 THE COURT: 9:30 Monday. 


(Whereupon the trial was adjourned at 3.25 p.m 
Monday, March 26, at the hour of 9.3 0 a.m.) 


unti 1 


25 


